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Susan Dennehy: Hello and welcome to this week’s XpertHR Weekly with me, 

Susan Dennehy. The last planned strike action was called off 

due to successful negotiations. The new Trade Union Bill may 

mean even more strikes are aborted in the future. Whether your 

workplace is unionised or non-unionised, you are likely at some 

point to be affected by an industrial dispute by your workers. This 

is a special two-part podcast. In part one, we look at the 

definitions of a trade union, industrial action and the important 

distinction between official and unofficial action. We also look at 

the rights of employers to consult with employees during a 

dispute. 

 I’m joined this week by Marc Meryon, Head of Industrial 

Relations from Eversheds. A very warm welcome to XpertHR 

Weekly, Marc.  

Marc Meryon: Hello. 

Susan Dennehy: Can we go back to basics, Marc, and look at what is a trade 

union? [0:00:54.6] 

Marc Meryon: Of course. Well a trade union is an unincorporative association, 

but it has some special rights. It’s got the right to sue or be sued 

in its own name. It’s exempt from the rules on restraint of trade, 

so competition law – it’s exempt from that. It can repudiate the 

wrongful acts of its officials. There’s a limit on its liability, 

depending on its size, from between £10,000 to £250,000 is the 

maximum liability for a union like Unite, for example, if it’s done 

something wrong. But most importantly of course, it has liability 

for inducing its members to breach their contracts when they go 

on industrial action.  

 So it is an unincorporated association. It has got these special 

rights. If it was to lose its status as a trade union, then it would 

be reduced to an ordinary unincorporated association with no 

rights at all. 

Susan Dennehy: And how about industrial action? What is that, going back to 

basics as well? [0:01:43.2] 

Marc Meryon: Industrial action falls into two different types. We’ve got strike 

action and action short of a strike. So strike is defined in the 

1992 Act, which governs this area of the law, as a concerted 



  

 2 
This podcast was brought to you by XpertHR  
www.xperthr.co.uk/audio-and-video/ 

stoppage of work. And you might think, ‘Well that’s very 

straightforward,’ but in the late 1990s the Court of Appeal held 

than an overtime ban actual fell within that definition, which 

caused a bit of consternation. So the law was then amended to 

make clear that an overtime ban and a call-out ban do not fall 

within the definition of a strike. 

 A strike, of course, can be something that only lasts twenty 

minutes or it could last twenty days, so strikes themselves are of 

varying lengths but they all have to involve a concerted stoppage 

of work. 

 An action short of a strike, on the other hand, isn’t defined. In 

order for the employer to be able to do anything about it, it must 

entail a breach of contract by the employees who are 

participating. Typically it will involve a work-to-rule, an overtime 

ban or quite often these days a refusal to use a piece of 

technology. 

Susan Dennehy: In your view, do unions still have clout in today’s workplace? 

[0:02:42.3] 

Marc Meryon: Very much so. So unions are very strong in what I’d call the 

legacy public sector. So industries such as transport or energy. 

They’re strong in occupations where there’s a restricted labour 

supply, so for example the train drivers’ union, ASLEF, is a very 

strong union because it takes a very long time for someone to be 

trained as a train driver. And they’re strong where employers 

operate on a just-in-time basis. So if you’re in manufacturing or 

logistics or other businesses where things are delivered just in 

time, you’re an acutely time-sensitive business and therefore if 

the business is unionised, the unions will have a lot of leverage. 

Susan Dennehy: So you still think they do have clout then, in today’s workplace? 

[0:03:22.5] 

Marc Meryon: Very much so, yes. 

Susan Dennehy: And what do you think about all the employment protections from 

the EU? Do you think that’s had any role on the function of the 

unions? [0:03:30.3] 

Marc Meryon: I think there’s an interesting parallel with what’s gone on in the 

United States where what we’ve seen is a potential reduction in 

the strength and reach of unions, corresponding with an increase 

in individual employment rights, be they from Europe or 

domestic. So what you have is in effect the state – the European 

Union, the governments – stepping in to introduce more 

individual employment protections, which one might argue is a 

reflection of the reduced power of unions and therefore the need 

for the state to introduce protections which would have otherwise 

historically been protected by a collective action. 
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Susan Dennehy: And moving on then, can you explain to us the difference 

between official action and unofficial action? [0:04:14.1] 

Marc Meryon: Right, this is an old chestnut which often arises and the key point 

is that when you’re looking at official and unofficial, it turns on 

whether or not the action has been authorised by the union. So 

anything that’s authorised by the union or by a union official will 

be official and it is irrelevant for these purposes whether or not 

it’s lawful. To be lawful, it’s got to be held in furtherance of a 

trade dispute and the relevant notices have to be served.  

So if industrial action is lawful, it must by definition be official 

because a union must have called it and must have authorised it. 

It doesn’t necessarily follow, however, that all official action is 

lawful because the union may have got it wrong with its 

notifications and so forth. 

Unofficial action is where the union hasn’t authorised it, so it’s 

the members or individuals in the workplace doing things of their 

own volition. However, to be sure that something is unofficial and 

that the union hasn’t authorised it, what you normally need to do 

is to get the union to repudiate what’s going on. So you suspect 

that a union official might be behind something going on in the 

workplace, you need to get the union to repudiate it, and what 

the law then says is that the end of the working day following that 

repudiation, the action becomes unofficial, and at that point in 

time the participants are very vulnerable to being dismissed with 

no protection whatsoever. So generally speaking you would want 

a repudiation in order to be sure that something is unofficial. 

Susan Dennehy: So that’s a very important point, whether it’s official or unofficial. 

Marc Meryon: A very important point, but to have unofficial action is quite 

unusual. It doesn’t normally get to that. 

Susan Dennehy: I was going to ask you that. Practically, how does a member who 

decides they want to take some sort of strike action get their 

union to authorise strike action? [0:06:02.2] 

Marc Meryon: They need to go through all the usual processes within the 

union, within the union rules, to persuade the union to go ahead 

and organise a ballot, so it is a cumbersome, time-consuming 

and potentially expensive process, where the union has to 

organise itself to be able to give the employer a notice of who’s 

going to be induced to take part in the industrial action, to give 

that notice, to conduct the ballot and to give the notice of the 

action itself. So you’re talking several weeks at least, normally. 

Susan Dennehy: If the workplace is unionised and the trade union members 

strike, are they protected? [0:06:33.0] 
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Marc Meryon: They are protected. At an absolute, they’re protected against 

dismissal. So if the action is official and lawful, then any 

dismissal within the first twelve weeks of an individual’s 

participation will be automatically unfair. Important to note that 

twelve-week period runs according to an individual employee 

began to take part, not when the first strike happened. After that 

twelve-week period, if employees continue to take industrial 

action, then if the employer has tried to resolve the dispute, it 

can’t and it goes ahead and dismisses employees, then 

potentially that’s unfair dismissal.  

That is the existing, primary, layout of protection. There is a 

secondary layer of protection, which is under the old, pre-2004 

law, which is still there and that holds that if you were to dismiss 

all of the participants at one establishment and not to reinstate 

them, then none of them have the right to bring an unfair 

dismissal claim in the first place. 

So there are two layers of protection. The first is generally all we 

need worry about, but if for some reason that doesn’t apply 

because the strike isn’t lawful or because it’s been going on for 

more than twelve weeks, then you’re into the second layer of 

protection, in which case the employer would be looking to 

dismiss all of the participants in order to stop any of them 

bringing claims in the first place. So you don’t even get to the 

issue of whether or not dismissal was fair because they can’t 

bring the claim in the first place. 

You asked me about other protections. Well, there is this 

protection against dismissal. However, there isn’t a specific 

protection against other sanctions. So if people go on strike, you 

can deduct their pay, you can potentially take away other 

discretionary benefits. You could indeed apply other more wide-

ranging sanctions to them and sometimes employers do that. Of 

course, they run the risk if they do that, of creating a legacy of 

bitterness and if it’s a public sector employer, they could run the 

risk of people arguing that they’re in breach of their Article 11 

rights to freedom of association and the right to go on strike, and 

there could be other potential links to blacklisting or detrimental 

treatment on union grounds. So there are other complications, 

shall we say, behind the scenes. 

Susan Dennehy: So you could do something else other than dismissal but you 

could pay the consequences? 0:08:44.0] 

Marc Meryon: You could, and obviously employers will often deduct pay for a 

day, but they may apply other sanctions and if they do that, then 

whilst common law they can do that, there may be other rights, 

be they from Europe or other statutory rights which could come 

into play. 
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Susan Dennehy: What if there’s no union at the workplace and non-union 

members refuse to work? Are they also protected? [0:09:05.2] 

Marc Meryon: Again, very interesting question because strikes are very bound 

up with the idea of unions, but if you don’t have a union, what 

can you do? Well at first sight, people who refuse to work are not 

protected. After all, refusing to work is gross misconduct and so 

they would be liable to dismissal.  

However, because of the technical way that official industrial 

action is defined, you could have an argument that individuals 

are inducing each other in those circumstances to participate in 

the action not to work normally, and therefore they’re 

participating in official industrial action, and therefore they have 

the protections that we talked about before. 

Now there is no case on that but there are arguments to do with 

that, so they may, if they had a clever lawyer, be able to cook up 

some arguments that they were safe from dismissal. 

Susan Dennehy: That’s very interesting. Interesting scenario. How does a union 

go about calling for industrial action? [0:09:58.6] 

Marc Meryon: It’s a very technical process. So they’ve got to give a formal 

notice under what’s called Section 226A of the 1992 Act, and 

that basically says they’ve got to tell the employer that they’re 

going to conduct a ballot, that they are going to be calling out – 

or balloting, I should say – people in certain locations and certain 

grades, give the numbers of each and give the employer a copy 

of the voting paper. The employer’s given that about a week in 

advance of the ballot. The ballot then runs normally for two or 

three weeks and then they’d have to give a separate notice of 

the actual industrial action they’re planning to do and who’s 

going to be affected. 

 So it is quite a cumbersome and quite a length process. It 

requires, as I say, two, three, four weeks at least to get from the 

start to the end of that process. Not straightforward. 

Susan Dennehy: Quite a long process, four weeks. 

Marc Meryon: Yeah. 

Susan Dennehy: And what are the legal consequences of holding a ballot? 

[0:10:45.9] 

Marc Meryon: Well for the union it’s essential because if it wants to avoid 

immunity from claims then it’s got to have the ballot so that what 

the ballot does is give the union that immunity. The participants 

of course, the individual employees who are taking part in the 

industrial action, are still at risk because they’re breaching their 

contracts by participating and therefore subject to what we’ve 

talked about before, about dismissal, they are vulnerable to 
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sanctions being applied. But from the union’s perspective, a valid 

ballot gives it a mandate, gives it protection from immunity. 

Susan Dennehy: So that’s very important for the union. [0:11:18.3] 

Marc Meryon: It is. I mean, I suppose if you’re branching this out slightly, you 

talked about legal consequences, well that would be the position, 

but there could be other consequences for the union. So the 

employer could take what I’d call industrial relations sanctions. 

So the employer could remove check-off, it could remove time off 

facilities for union reps, it could even derecognise. So there are 

other things the employer might do, but in legal terms the union 

would be safe. 

Susan Dennehy: If members decide that they don’t want to take strike action 

although their union has called strike action, can the trade union 

take action against those members if they cross the picket line? 

[0:11:51.9] 

Marc Meryon: The members can refuse to go on strike and a very important 

point is that it doesn’t matter how someone’s voted in a ballot. 

Individually they can choose whether or not they’re going to go 

on strike. If they choose not to go on strike and they wish to 

cross the picket line, obviously quite an uncomfortable 

experience and not something that people do lightly, the union is 

not allowed to discipline its members for crossing the picket line. 

Now that’s what the law says. Of course what happens in 

practice may be quite another matter and there’s disciplining and 

there’s disciplining, shall we say, but nonetheless that’s what the 

law says. 

Susan Dennehy: And how does an employer know for sure whether a union is still 

recognised? You still have some employees who say, ‘Oh, we 

had unions and we know they were recognised but that was 

twenty years ago. We haven’t really spoken to them since.’ How 

would you know? [0:12:33.2] 

Marc Meryon: This happens more often than you’d imagine. Very good 

question. The problem of course is that recognition arises from 

conduct. It doesn’t arise necessarily from a formal agreement. 

You don’t have to have a formal agreement in place to have 

recognised a union. So if by conduct you have behaved in a way 

which means that you’ve considered yourself to be bound to 

negotiate with a union on a particular issue, then you will be 

deemed to have recognised it. Indeed if you’re taking it to its 

absolute extreme, if you allow the union to have a noticeboard 

then you are in effect giving it something which could be inferred 

to amount to recognition of a sort. 

 I had a case a while ago and this problem arises most often 

when you are contemplating TUPE transfers or collective 

redundancies where you need to decide who you’re going to 
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consult and if you have a recognised union you have no choice – 

you’ve got to consult the union. Where the union had negotiated 

with the employer, an agreement governing discipline and one or 

two other matters, that agreement was put in a cupboard and 

forgotten about for twenty years or thereabouts and the union 

then popped up and said, ‘Actually, you recognise us. You 

should have consulted us on that TUPE transfer. There were two 

or three thousand employees involved. There’s a protective 

award claim here for two or three thousand people times thirteen 

weeks’ pay.’ 

 And so we had a couple of years of mitigation over the validity of 

that agreement that everyone had forgotten about. So it is a very 

risky area and people need to be very careful indeed about 

recognition. 

Susan Dennehy: Absolutely. If a union is recognised do they have any specific 

rights? You were saying there about rights for information and 

consultation. [0:14:08.9] 

Marc Meryon: Yes. So to develop that a bit further, obviously the right to be 

informed and recognised on collective redundancies and TUPE 

transfers, the right to bargain on the terms for which they’re 

recognised. So if you recognise a union for pay, hours and 

holidays, which is the core, then the union has the right to be 

bargained on with those matters. That would mean therefore the 

right to time off for the representatives to go and talk to members 

in advance of negotiations, time off to conduct negotiations and 

so forth. Rights to appoint health and safety representatives, and 

generally what you find is if a union is recognised then it’s a 

creeping process in which it will become more and more 

embedded in the workplace and there’ll be more sophisticated 

rights to time off and consultation and so forth. 

Susan Dennehy: Where the union’s recognised, often it’s hard to work out where 

the employer fits into consultation information. I mean, some 

employers have the notion that the employer’s communicating 

with the union, that they can’t actually communicate directly with 

their employees. What is the situation? [0:15:08.9] 

Marc Meryon: So this is a slightly vexed area. The unions – and I say this as 

someone who tends to advise employers – the unions are very 

keen to control the flow of information to their members and to 

the staff. So they don’t generally like employers going direct to 

the workforce to explain what’s going on in negotiations or to ask 

for people’s views on things, which sometimes can seem a little 

bit counterintuitive. Employers have the right to speak to their 

employees. After all, they do employ them, so they do have the 

right to carry on explaining things to their employees and to 

communicate with them and to ask for their views, but they have 

to be careful about one thing, which is this: that the law says that 
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if you’ve recognised a union to conduct collective bargaining, 

then what you cannot do as an employer is make offers direct to 

the staff who are covered by a collective bargaining if they were 

to accept that offer and that would result in one or more of their 

terms of employment not or no longer being governed by 

collective bargaining. 

 So what you can’t do in these circumstances is go direct to your 

employees to say, ‘We’ve tried to do a deal with the union. They 

won’t accept what we’re offering. We’d like to make the offer 

direct to you, the employee and whether or not you’ll accept it.’ If 

you do that, then you’re breaching the rule against making 

personal contracts and that can trigger liability of up to £3,800 

per union member. So a very, very expensive thing to get wrong.  

 And because the law on this area is very vaguely expressed, it’s 

quite easily accidentally, to get it wrong and to be deemed to 

have made an offer even though you probably didn’t intend to, 

and you’re subject to that fine even if the offer is not accepted by 

the staff – it’s making the offer is the wrongdoing. It’s irrelevant 

whether it’s accepted. 

Susan Dennehy: So you could really find yourself in some hot water. 

Marc Meryon: Very much so. It’s not a good place to be. 

Susan Dennehy: Thanks very much, Marc. 

Marc Meryon: My pleasure. 

Susan Dennehy: That’s it for this week. But please join us next week for part two 

of this special two-part podcast where we will be looking at 

picketing and the problems the employer can face and the future 

of trade unions and industrial action. Until then, it’s goodbye from 

us. 

 


