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Clio Springer: Hello and welcome to XpertHR Weekly with me, Clio Springer. Few 

employers escape having to deal with an employee’s misconduct at some 

point and if the misconduct is serious enough, as an employer you may 

feel you have no option but to dismiss the employee to protect your 

organisation and other staff, and set the standard of behaviour expected of 

employees. But what can you do to ensure, as far as possible, that such a 

dismissal is fair? 

 I’m delighted to be joined today by XpertHR’s very own consultant editor, 

Darren Newman, who’s going to talk us through the steps and some of the 

issues that employers need to bear in mind when considering dismissing 

an employee for a serious disciplinary breach. 

 Morning Darren, and welcome to XpertHR Weekly. 

Darren Newman: Hi Clio. Thanks for having me. 

Clio Springer: Well first of all Darren, can you give us an overview of the general 

principles around misconduct dismissals? What’s the employer’s position? 

[0:00:52.1] 

Darren Newman: Well, the key risk we’re looking at when we’re dismissing someone is the 

potential for a claim for unfair dismissal and if the employer wants to 

protect itself against that sort of claim, it really needs to be clear about 

three things. 

 The first I think is that the conduct that it’s addressing, if that’s led to 

dismissal, is sufficiently serious in the context to justify a dismissal. It’s 

either gross misconduct or it’s misconduct that’s following on a serious of 

warnings leading to a final written warning. 

 I think the second thing is that the employer has behaved reasonably in 

reaching the conclusion that the employee is guilty of that misconduct and 

generally what we say is they have to have an honest belief that that 

misconduct has taken place, they must have reasonable grounds for the 

belief and they must have carried out a reasonable investigation in all the 

circumstances. 

 And the third limb of being fair and acting reasonably, is that the process 

the employer’s followed, the procedure that it’s adopted, is overall a fair 

one, and that’s about not only the investigation but also the way in which 

the employee’s been communicated with and the disciplinary process 

that’s been followed. 
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Clio Springer: Okay, well let’s go onto the procedure in a minute. But first, if we could talk 

about the conduct itself. What counts as misconduct in this sort of 

situation? I mean, presumably that could be pretty wide. [0:02:02.1] 

Darren Newman: Well it could because it’s going to vary according to the needs of the 

employer. There are some things obviously that in an employment context 

we’d pretty much always regard as being gross misconduct, for example. 

Theft, dishonesty, setting fire to the office, you know there’s all sorts, 

violence and harassment. Any employer’s going to regard that as gross 

misconduct.  

There are some things that particular employers will want to specify as 

being gross misconduct. So for example, if you’re working in a factory that 

has clocking on and clocking off, it’s normal to specify in the code of 

conduct that any tampering with the clocking off mechanism or the 

clocking on mechanism is gross misconduct. If you’re in retail, it’s normal 

to specify that you have zero tolerance of any misconduct to do with cash 

handling or pilfering of stock, that sort of thing.  

So generally speaking, a lot of this is common sense, but it’s also up to the 

employer to specify what standards of behaviour in relation to particular 

areas it expects. 

Clio Springer: Okay, and employers can do that, they can have specific things for their 

organisation? [0:03:04.7] 

Darren Newman: Pretty much. I think the only limitation is the employer should be able to 

explain why it’s got that rule. I don’t think you just describe absolutely 

anything as gross misconduct just because you happen not to like it. So if 

you happen to regard picking your nose as gross misconduct, then I think 

you need to be able to explain why that’s inappropriate in that particular 

workplace, if it’s customer-facing, for example! 

Clio Springer: Okay! [laughing] Sometimes it’s not clear-cut that something is 

misconduct, so poor performance in the role, for example. How would the 

employer deal with that? [0:03:35.0] 

Darren Newman: Yes. I think generally speaking we draw a distinction between capability or 

poor performance, where the employee simply can’t reach the standard 

that’s being required or is unable to do so at the moment and conduct, 

where the employee could reach the standard but has simply failed to do 

so, failed to take appropriate care. And generally speaking, poor 

workmanship is traditionally regarded more as a misconduct issue than a 

capability issue. The main difference is that if it’s genuinely capability, 

rather than warning someone not to do it again, the employer tries to put in 

more positive steps to help the employee get better. 

Clio Springer: So some training. [0:04:11.5] 

Darren Newman: It may be training, it may be just the general personal improvement plan. 

There are all sorts of interventions an employer can have, to try and get 

the employee to a place where they need to be. 

Clio Springer: Okay. So where there clearly is a misconduct issue (so not capability that 

we were just talking about) but it’s not that serious, so maybe minor 

lateness or minor insubordination or someone who’s worked a little bit 
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carelessly but it’s not really gross negligence, what would you be doing 

there? [0:04:34.7] 

Darren Newman: Well I think it’s important to treat things with appropriate proportion. So if 

something isn’t gross misconduct, it would almost always be unfair to 

dismiss somebody the first time they did it, so that they haven’t been given 

a warning and given an opportunity not to do that again. So when we’re 

talking about minor rule breaches, coming in late, taking too long for lunch, 

that sort of thing, you would generally not regard that as gross misconduct 

and so rather than going straight to dismissal, you’d go through a process 

that led to a series of warnings – informal warnings to begin with, leading 

to more and more strident and formal warnings as we go along.  

And generally, these are going to be set out in the company’s disciplinary 

procedure. So you would normally expect to see a procedure setting out 

the levels of warnings that would normally be given when more minor 

misconduct is being dealt with. 

Clio Springer: Okay, and this is the disciplinary procedure that employers are expected to 

have and to follow and based on the Acas Code of Practice, and that 

would set out their rules and, as you said, the kind of conduct that would 

be treated as gross misconduct, which could result in summary dismissal 

and also provide for the warnings and the consequences of failing to 

comply with the warnings? [0:05:39.9] 

Darren Newman: Absolutely, and I think the disciplinary procedure is pretty much the 

indispensible procedure for an employer of pretty much any size. However 

small your employee handbook may be, however informal you like to be 

with your employees, there should still be something in writing setting out 

what will happen if there’s a disciplinary issue. 

Clio Springer: Okay. Could you just explain a little bit about what summary dismissal 

means? [0:06:00.4] 

Darren Newman: Well, summary dismissal is a technical term that we use to refer to 

dismissing somebody without notice. It’s very important to distinguish that 

from instant dismissal, because we’re not talking about coming along, 

finding out that someone’s committed gross misconduct and saying, ‘Oi 

you, you’re fired!’ 

Clio Springer: Right. 

Darren Newman: That’s almost certainly, in almost every case that would count as an unfair 

dismissal. A summary dismissal is simply the decision you take after 

having followed a fair procedure, after the disciplinary hearing, that the 

employee’s conduct is so serious that they have fundamentally broken 

their obligation to you, they’re in fundamental breach of contract to the 

employer. And in those circumstances the employer is freed from its 

normal obligation to give notice if it wants to terminate the contract. 

Clio Springer: Okay. 

Darren Newman: So the employer is entitled to dismiss without notice. We call that a 

summary dismissal. But it’s important that it’s only done after a fair 

process has taken place. 
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Clio Springer: Okay. And employers need to be careful they don’t fall into that trap. So 

moving onto the process itself, could you give a very brief outline of what 

that process is going to involve? [0:07:05.0] 

Darren Newman: Generally speaking, this is about communication and investigation. So 

right at the start, the employee needs to be told that there is an 

accusation. One of the fundamental tenets of fairness is that someone 

should know what they’re accused of. So if we’re going to start down a 

disciplinary route, the employee needs to be told that that process is 

starting and needs to be told what the allegation is. The employer then 

needs to investigate that. It needs to gather evidence as to exactly what’s 

happened and put that in some sort of form where a decision can be made 

as to whether to take it further, whether this is something that needs to go 

to a hearing. The employee then needs to be told about that, they need to 

be given information about the evidence that they’re going to have to face, 

and then they need to be given an opportunity to put their side of the case. 

They need to be able to respond to that evidence and argue their side, and 

show why they think they shouldn’t be dismissed or why they didn’t do it or 

some other explanation that seems to them to be important. And that’s 

what needs to happen at the disciplinary hearing, which is the key sort of 

focus of this process. Now we have a fair hearing where we decide what 

has actually occurred and what needs to be done about it. 

Clio Springer: Okay and if an employer doesn’t go through that proper process, what are 

the potential consequences? [0:08:19.8] 

Darren Newman: Well, the biggest risk we’re normally looking at is that there’s going to be a 

claim for unfair dismissal and unfair dismissal law is really very focussed 

on the process that the employer’s gone through. So most unfair dismissal 

findings are actually about the employer failing, either to investigate 

something properly, or to give the employer a proper opportunity to state 

their case, or by simply being biased or having a foregone conclusion at 

the time they have the disciplinary hearing. So those things are really 

important to avoid for an unfair dismissal claim.  

Now of course you only have a right not to be unfairly dismissed, in 

general, if you’ve got two years’ service. So an employer may think that if 

someone’s got less than two years’ service they don’t need to pay too 

much attention to following a fair process. I’d warn against that. I think the 

fair process is there not just as a way of defending yourself against unfair 

dismissal. It’s also not a bad way of making a business decision, to show 

that the decision you’re making is actually the right one. I think it sends a 

message to other employees that you’re behaving reasonably and I think 

that’s a positive thing. And we should always remember that even if 

someone’s got less than two years’ service they could claim 

discrimination, they could claim that they’ve been dismissed for what we 

call an automatically unfair reason, like pregnancy or trade union 

membership, and so a disciplinary process is a good way of making sure 

that there’s no risk of that sort of claim and the employer really does know 

why the decision to dismiss is being made. 

Clio Springer: So your process is really to help you demonstrate the real reason which, it 

might actually be used to defend a claim for something completely 

different? [0:09:48.7] 
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Darren Newman: Exactly. If what you’ve done is you’ve just decided to get rid of someone 

because you didn’t like what they did yesterday and they argue that it’s 

because they recently told you they were pregnant, the fact that you 

haven’t followed the disciplinary process is really going to be putting you 

on the back foot when it comes to the tribunal that you are almost 

inevitably going to face for pregnancy discrimination. 

Clio Springer: Okay then. Well let’s look specifically at the investigation. Are there any 

particular traps that employers need to be careful of when they’re carrying 

out an investigation? [0:10:17.3] 

Darren Newman: Well I think the key point to remember about an investigation is that you’re 

trying to find out what happened. That seems like a really obvious and glib 

thing to say but it’s easy to fall into the trap of trying to gather evidence 

against the employee, trying to support your initial conclusion that there 

was misconduct. 

Clio Springer: So foregone conclusion? [0:10:35.5] 

Darren Newman: Yeah. It’s really important that the investigation is looking for evidence that 

supports the employee’s side as well as the employer’s side. And if it 

doesn’t do that, there’s a real risk that it’ll be found to be an unfair 

dismissal. 

Clio Springer: Okay and presumably the investigation needs to be carried out by a 

different person to whoever it is who’s going to be doing the disciplinary 

hearing? [0:10:53.1] 

Darren Newman: Yeah, that’s actually really important. That fact alone could make a 

dismissal unfair. If the employer has any ability to do this at all in terms of 

the number of managers it has available, then the person who does the 

disciplinary shouldn’t be the person who’s conducted the investigation. 

The reason for that is it’s important that the disciplinary considers what the 

employee says with an open mind. That’s a fundamental rule of natural 

justice, if you like, that there’s an unbiased adjudication made. And if 

you’ve already carried out the investigation, it’s really very difficult to have 

an open mind about what the likely outcome is going to be. The process of 

investigating tends to lead you to reach conclusions, but it’s important that 

those conclusions are only reached at the disciplinary stage. 

Clio Springer: So it’s a fresh approach? [0:11:34.0] 

Darren Newman: Yeah, it’s a fresh approach and it’s an opportunity to have an objective 

assessment of what evidence has been gathered, and listen to what the 

employee has said as well, and judge the investigation in the light of the 

employee’s response. 

Clio Springer: Okay. If the allegation against an employee is potentially gross 

misconduct, in that situation sometimes employers suspend the employee. 

What are your views on that? [0:11:55.5] 

Darren Newman: Well suspension is very common. I think it’s important that it isn’t 

automatic and not a kneejerk reaction. We always say – and most 

disciplinary procedures say this – that suspension is a neutral act. That if 

you suspend someone, that’s not assuming that they’re guilty and it’s not 

in itself a disciplinary measure. And of course it’s very important to 
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remember that suspension must be fully paid in these circumstances. 

You’re not going to suspend someone without pay.  

But I think we’ve got to be realistic and accept that actually, being 

suspended from your workplace isn’t completely neutral. It’s damaging to 

the workplace relationship. It’s really difficult to come back to work after a 

period of suspension. 

 So employers should only really suspend if they understand why they’re 

doing it. It shouldn’t be automatic. It may be necessary to allow an 

investigation to take place. It may be necessary to avoid the risk that the 

employee causes damage in the workplace or repeats the misconduct 

that’s the subject of the investigation. If the suspension is going to take 

place, it needs to be as quick as possible, so it puts an extra onus on the 

employer to go through the disciplinary process reasonably promptly and 

not let things fester. The longer someone is suspended, the harder it is to 

have a successful re-entry, if the employer decides not to take any 

disciplinary action. 

Clio Springer: Okay, so you’ve carried out your investigation. What do you do next? 

[0:13:10.5] 

Darren Newman: Well I think the key point is that an assessment needs to be made once 

the investigation has been carried out. Either a report is prepared by the 

person who’s done it. Some large employers tend to get very formal about 

that and produce very detailed reports. There’s no formal, legal 

requirement to be very detailed about it but we need some sort of 

conclusion from the investigation, some summing up of what the evidence 

is, some collating of the evidence that’s been gathered, and an 

assessment needs to be made as to whether the evidence is sufficient for 

this to go forward to a disciplinary. If it’s become clear that the whole thing 

is a misunderstanding or that there’s some explanation of what’s taken 

place that takes us away from the seriousness of a disciplinary, then the 

employee is simply told that and we will return to our starting positions. 

 If it needs to go forward, then the next thing to do is to arrange a 

disciplinary hearing, tell the employee that there is a case to answer. Very 

important to stay open-minded at this stage. Not to say, for example, ‘The 

investigation has concluded that you’re guilty of gross misconduct so we’re 

inviting you to a disciplinary hearing.’ So still very open-minded but telling 

the employee that it’s been decided to take this to a disciplinary where the 

employee will have an opportunity to put his or her side of the case. 

Clio Springer: And you’d put all that in a letter, presumably? [0:14:21.9] 

Darren Newman: I think the key things to put in the letter are an explanation of what the 

charge is, so the employee knows what allegations he or she has to face. 

Also if this is a disciplinary that could result in the employee being 

dismissed, it’s very important that the employee knows that. You don’t 

want to take someone to a disciplinary who thinks they’re in for an oral 

warning and therefore perhaps doesn’t put the same effort into defending 

themselves as they might if they realised that their job was on the line. So 

it’s important when we have a disciplinary that the employee knows what 

the likely outcomes are. So a phrase such as, ‘You should be aware that 

this is an allegation of gross misconduct and if it’s upheld, your job will be 

at risk.’ Notice how carefully we’re phrasing that. We’re not saying there’s 
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any foregone conclusions, we haven’t made our decision, nothing is 

automatic about disciplinary. We’re deciding what the appropriate thing to 

do is but the employee understands that this a serious thing. 

 The other key point that I would mention is that the employee’s entitled to 

be accompanied by a fellow employee or a trade union official. So a letter 

that makes it clear that they can now go and find someone who’s going to 

help them with this process is, I think, a useful way of going about it. 

Clio Springer: Okay. You mentioned there about the right to be accompanied. What’s the 

position where somebody wants to be accompanied by someone different 

from a trade union official or colleague? Do they have the right there to 

legal representation? [0:15:42.0] 

Darren Newman: Well generally speaking, no. Generally speaking, you have, if you’re going 

to a disciplinary you have a right to be accompanied by one of your 

colleagues or a trade union official. Frankly, the trade union official is 

normally one of your colleagues. And you don’t have the right to be 

accompanied by anybody else.  

However, there may be (and I want to stress this is really quite rare) there 

may be some circumstances where it’s simply not possible to put your side 

of the case without somebody different present. So perhaps, an employee 

who’s particular vulnerable, who’s unable to articulate his or her side of the 

case and who because of circumstances can’t find an employee to help 

them, perhaps a friend or a family member might be an appropriate person 

to come along. 

In even rarer cases, it may be appropriate to have legal representation. I 

would say in general you don’t want a lawyer within 500 yards of a 

disciplinary but there are some extreme cases where that is appropriate. 

They tend to be for very senior employees facing very difficult and 

complicated charges. We see some cases in the health service, for 

example, and it’s quite common for doctors who are accused of 

misconduct that’s going to affect their ability to continue to practice to be 

represented by some sort of legal representative as part of that process. 

But that disciplinary process has rules of its own and is very, very formal. 

And it doesn’t necessarily set a precedent for we might call normal 

employment. Generally speaking, trade union official, fellow employee. 

Clio Springer: Okay, so is there any advice you’d give about who should be conducting 

the hearing? [0:17:09.6] 

Darren Newman: Well there are no formal rules about this. What you want to make sure is 

that the person who’s conducting the hearing has the authority to make the 

appropriate decision because we want everything to be above board, we 

want the decision to be made on the basis of information that comes out at 

the hearing. We don’t want to have a manager who’s got to then go and 

get permission from somebody else and get advice from somebody else 

as to what the appropriate outcome should be. So it needs to be someone 

with appropriate seniority. 

 And then we come down to skillset, basically. We need someone who’s 

going to be reasonably confident but is also a clear, logical thinker, 

someone who will listen, someone who will keep calm, someone who will 

not lose their temper and start shouting, someone who will give proper 

weight to the points that are being made and understands enough about 
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the business that they can make a judgement about the evidence that’s 

being presented to them and make a judgement about how plausible one 

particular explanation is. 

Clio Springer: And they’d need to be trained on the organisation’s own disciplinary 

process as well, wouldn’t they? [0:18:08.1] 

Darren Newman: Yes, although to be honest, lots of disciplinary processes are pretty much 

the same. And as a trainer...I don’t want to plug training too much but I 

think it is a really good idea that anyone conducting a disciplinary hearing 

has been trained in how to chair a meeting like that. Because I think it can 

be quite intimidating, particularly if you’re up against an experienced trade 

union representative. It can be quite intimidating if a point is made to you 

that, ‘Oh, you can’t do that. You have to adjourn now and consider further 

evidence.’ You need to have a certain amount of confidence and expertise 

to be able to judge when that’s right and when that’s not, so that you can 

keep control of the meeting. I think it’s very important that whoever’s 

conducting the disciplinary, remains in control of it in terms of what 

evidence is heard and who says what because that’s the only way of 

getting a good, clear, logical approach to the charges. 

Clio Springer: Okay. Darren, what’s your advice on witnesses? Do employers have to 

allow employees to cross-examine them? [0:19:04.5] 

Darren Newman: Not generally. I think in the main run of disciplinary hearings, we’re not 

bringing witnesses in, like this is the Crown Court. Usually the investigation 

has produced some written evidence, often in the form of a witness 

statement or notes of an interview, and it’s that that’s being considered. So 

the person conducting the disciplinary is looking at that evidence and 

listening to what the employee, or his or her representative, is saying 

about that evidence, and making a judgement. It’s not usually the case 

that someone is actually coming in and giving evidence and then being 

subject to cross-examination. That makes it a very different kind of hearing 

and it’s a much harder meeting to control. Cross-examination is a tricky 

skill and there are many lawyers with years of experience who haven’t 

mastered it yet. So it’s a little bit difficult to expect an employee to do it 

effectively, or for that matter to expect a manager to manage a meeting 

where that’s taking place, effectively. 

 There are some disciplinary hearings, particularly in large public sector 

organisations, that do tend to provide for live witnesses, and if that’s what 

the procedure says, then that’s what the employer needs to do. But there’s 

no requirement for the procedure to provide for it. 

Clio Springer: So you’ve heard all the evidence, the disciplinary hearing is completed. 

What’s the next step? [0:20:12.7] 

Darren Newman: Well the next step is the decision. And it’s normally a good idea to adjourn 

at that stage, so that the manager who’s conducting it, and anyone else 

who’s been involved on the disciplinary panel, can either consider or even 

discuss the evidence that they’ve heard and reach a conclusion. 

Fundamentally, what needs to happen is that the person conducting the 

disciplinary has to decide what the facts are, has to make a decision as to 

what they honestly believe has happened. And they need to be honest 

with themselves about that, but they also need to not fudge the issue. 
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 So if you honestly believe that the employee is guilty of theft, for example, 

then you need to have the confidence to say, ‘I have concluded that you’re 

guilty of theft’ You don’t want to hide behind the, ‘Well, you know, I hear 

that you deny it but I’ve lost confidence in you and so we think it’s best if 

we part ways.’ That’s going to be an unfair dismissal. A conclusion needs 

to be clear. So the manager needs to decide what conclusions can be 

reached based on the evidence in the investigation and what they’ve 

heard in the disciplinary. 

 They then need to reconvene and inform the employee of what their 

conclusions are and decide what action they’re prepared to take. So they 

need to have made a decision as to how serious the conduct is, what 

warnings are in place, whether there’s a final written warning that allows a 

dismissal or whether it’s appropriate to issue a warning of one level or 

another now, or whether this is indeed gross misconduct and it’s 

appropriate to dismiss. 

Clio Springer: And presumably they need to take into account any mitigating factors as 

well? [0:21:42.3] 

Darren Newman: Yes, absolutely, and you would normally have expected the employee or 

his or her representative to have made that clear. If it hasn’t been raised 

as a particular point, it may be that following the conclusions as to what 

happened, before the manager has decided what to do, there’s a point in 

the meeting where the manager says, ‘Is there anything else you want to 

tell me that will affect my decision as to what action to take?’ But that 

might have cropped up naturally as part of the disciplinary hearing as it 

was progressing. 

 But it is very important that the manager takes into account all of the 

circumstances before deciding what the appropriate thing to do is. 

Clio Springer: So you notify the employee of the outcome and then give them the right of 

appeal. Can you talk a little bit about the appeal process? [0:22:24.7] 

Darren Newman: Well the appeal is very important and again, if there isn’t an appeal 

granted, it’s provided for in the Acas Code of Practice, if there’s no appeal, 

that in itself could be enough to make a dismissal unfair. So the employer 

needs to make sure that there is some other place the employee can go 

to, some more senior level of management that will consider the question 

again, give the employee another opportunity to ask for the decision to be 

reconsidered.  

Some employers, if they’re quite small employers, may not have a more 

senior level of management. I don’t think that should stop you from having 

an appeal. If, for example, you’re in a small business with just one level of 

management, an owner/manager for example, even if the person who’s 

conducted the initial disciplinary is the chief executive or the managing 

director, it’s still appropriate to have an appeal (it’s not ideal but even so) 

to the same manager, just that they will have another opportunity to 

reconsider what they’ve done and listen to what the employee said. 

 There’s another advantage as well of the appeal that if it’s a thorough 

appeal and you’ll reconsider the evidence, it could be that you can cure 

any defect that there is in the original hearing. So for example, suppose 

there was some evidence that hadn’t been disclosed to the employee or 

had been lost and just turned up at the disciplinary hearing, and the 
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employee hadn’t had an opportunity to consider his or her response to it, 

that could make a dismissal unfair in serious cases. But if there’s an 

appeal process and by the time of the appeal the employee has had the 

opportunity to consider that evidence and respond to it, then it could well 

be that that becomes a fair dismissal now because the employee’s had 

that opportunity. 

Clio Springer: Okay, so another good reason to have a thorough appeal. [0:23:58.3] 

Darren Newman: It’s always worth having another look at something when you’re making a 

decision that could have such serious legal implications. 

Clio Springer: And the process that we’ve talked about with the investigation, the hearing 

and the appeal, that’s going to apply whether the employer is considering 

a potential dismissal for gross misconduct or it’s considering a potential 

dismissal following a final written warning? You would still go through that 

..[0:24.17.2] 

Darren Newman: Absolutely, it makes no difference to the right to an appeal at all. No, it’s 

the fact that the consequence is dismissal that makes it particularly 

important. I think as a matter of good practice you should have an appeal 

where you’ve just given someone an oral warning as well or a written 

warning as well. It’s likely to have legal ramifications if you don’t. 

Clio Springer: Okay, but obviously in the latter case you’ve got the warning to take into 

account as well. [0:24:37.3] 

Darren Newman: Yes, exactly. So one of the things that the disciplinary will decide is: ‘What 

level of warning is the employee on? Is it appropriate to escalate that? 

What is the next level of escalation? Is that going to be a dismissal?’ And 

that’s something that the manager will have to decide. 

Clio Springer: Well we’ve talked through the disciplinary process itself. I just wanted to 

talk to you about a couple of the kind of particularly difficult scenarios that 

might crop up, for example dealing within drunkenness at work if an 

employee turns up at work clearly under the influence of alcohol. That’s 

normally going to be gross misconduct but are there any particular pitfalls 

that the employer needs to be aware of? [0:25:10.7] 

Darren Newman: Well it might be gross misconduct, it all depends on the context of the job. 

We can probably think of some jobs where a few drinks before you start 

aren’t necessarily catastrophic. It all comes down, doesn’t it, to what the 

business need is and the level of tolerance an employer has to something 

like drinking. So I would expect that if you’re in some sort of transport 

business then there would completely zero tolerance of any alcohol in 

someone’s bloodstream. Your disciplinary process will make that entirely 

clear. You will almost certainly have a right to test people for alcohol in 

their bloodstream and that sort of thing. 

 The more common thing for a general office job might be you don’t turn up 

at work under the influence of alcohol but it doesn’t necessarily mean that 

you couldn’t have, I don’t know, half a pint of lager or a glass of wine at 

lunch on a special occasion. But it’s all about being appropriate to the 

workplace. 

 One thing that’s key about alcohol in particular is that it may be that the 

employee has some sort of alcohol problem and the cases tell us that that 
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should usually be dealt with as a capability issue rather than a conduct 

issue. So the fact that somebody is unable to work because of alcohol is 

something that perhaps is best dealt with as an ill-health issue than a 

conduct issue. 

 But it’s still appropriate, I think, in most cases, particularly in industrial or 

transport contexts, to have a rule that says, ‘If you’re absent because of 

alcohol that’s one thing, but if you actually turn up drunk, if you actually 

turn up under the influence, that’s still gross misconduct,’ and I think that is 

an appropriate way of dealing with it because the health and safety 

implications are so severe. 

Clio Springer: And slightly different situation, what about where there’s an issue of 

criminal convictions for activity outside work, so someone’s been arrested 

or convicted of a crime but it’s nothing to do with the workplace? 

[0:26:48.6] 

Darren Newman: Well I think any conduct that’s taken place outside the work context, the 

question that we’ll ask the employer is, ‘Why do you care? What is it about 

that conduct that is any of your business?’ And there are some things quite 

obviously where a conviction – or even if it’s less than a conviction, simply 

the fact that it’s happened – has an impact on their ability to trust that 

employee. So if you’re employing someone in retail and they’re convicted 

of shoplifting, there’s a very clear link there and you can see there that the  

employer would have a problem with continuing to employ a convicted 

shoplifter in a shop. 

 It’s all a question of proportion as to whether there is a proper link between 

what the conviction tells us and the business needs that the employer has. 

 There may also be some cases where it’s simply impossible to continue 

employing somebody because of a conviction they’ve got. If there’s a 

safeguarding issue, for example. Someone’s who’s working with children 

or vulnerable adults, there are some convictions that they may get where 

they simply aren’t allowed to continue to work in this environment and the 

employer simply has to dismiss. So it all depends on what the link is and 

what the employer’s interest in that is. 

Clio Springer: Okay, so it’s important not to have a kneejerk reaction to something that 

happens outside of work? [0:27:58.9] 

Darren Newman: Everything’s about having a sense of proportion. Sometimes what you get 

as well is it’s not so much the conduct issue but it’s the relationships issue 

that comes out of that. So an employer might be in a difficult position if an 

employee is convicted of something in the local community and the 

employees in the workplace know about that and don’t want to work with 

that employee. It may be that the employer doesn’t feel that the conviction 

shows they’re unsuitable to do the job but the other employees do and that 

creates a problem for the employer. And there we tend to drift away from 

conduct and disciplinary issues. We get more towards the ‘some other 

substantial reason’. What’s an employer to do in those circumstances? 

There may be circumstances where a dismissal’s appropriate but any 

employer going down that route is going to want to take some very careful 

legal advice first. 
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Clio Springer: And finally, a situation that employers quite often have to deal with is 

somebody being unable to attend a disciplinary hearing because of ill- 

health. What should they do? [0:28:56.5] 

Darren Newman: Yes, that does tend to crop up, doesn’t it? I find that tends to happen 

particularly where there’s contractual sick pay in place. It tends not to be 

so much of a problem where the employer’s just paying statutory sick pay. 

Ideally you want the disciplinary hearing to take place and you want the 

employee to be present because you want the employee to be able to put 

his or her side of the case. And if the employee hasn’t been able to do 

that, it’s difficult to show that you’ve carried out a fair process. 

 So if possible, what you want to do is create an environment where a 

disciplinary hearing can take place. The fact that someone’s off sick 

doesn’t necessarily mean that they can’t come in for a disciplinary and lots 

of employers will talk to occupational health about what it would be 

appropriate to ask the employee to do in those circumstances. 

 If the employee is simply unable and is going to continue to be unable to 

attend a normal disciplinary hearing, you can change the way the 

disciplinary hearing takes places. Hold it at a neutral location, rely more on 

written submissions, invite written submissions from the employee in 

advance so that the whole process is swifter and less stressful.  

But then if you’ve bent over backwards to try to have some sort of hearing 

and the employee is still not coming along, I think the employer’s got to 

decide whether this is a serious enough issue that it’s worth going ahead 

anyway. And what you don’t want is to have clear evidence of gross 

misconduct of an employee but be unable to deal with that because 

they’re off sick and you’ve got to pay them six months’ full pay, sick pay 

before you can get anywhere with it. That’s clearly unsatisfactory. So 

eventually it does get to the point where the employer is entitled to just go 

ahead and conduct the best hearing it can, given the circumstances. And 

the fact that they’re inviting representations from the employee and the 

fact that there’s an appeal hearing that could take place, perhaps for 

example you invite a representative without the employee being present. I 

mean, you do whatever you can to be as fair as you can. But ultimately I 

don’t think you should be blindsided too much by the fact that someone’s 

got a sick note. 

Clio Springer: So finally Darren, to sum up, is there anything that you would say should 

be foremost in an employer’s mind when it’s considering a dismissal? 

[0:30:52.5] 

Darren Newman: I think my sort of hobbyhorse on this is clarity. I see lots of cases where 

the allegation has started off in one place, there’s been an investigation, 

the employer’s given some explanation to that, and what’s happened is 

somewhere along the disciplinary process the employer’s said, ‘Well we 

can’t get him on this but look, we can get him on that.’ And so they sort of 

change horses mid-stream, if you like, and shifted the emphasis of what 

the disciplinary is all about. 

 And the danger with that is if you do that without clearly flagging up that’s 

what’s happening, the employee doesn’t have an opportunity to explain, 

doesn’t have an opportunity to put their side of the case. So it’s very 

important that the employer remains clear and focused all the way through 
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as to what the allegation is and what it is about the allegation that they’re 

most concerned about, what it is that is the focus of the investigation, and 

to make sure that that hasn’t shifted over the process of investigation and 

actually you’re dismissing the employee for something they’ve never been 

accused of. 

 And linked to that, I think, is the way in which you communicate with the 

employee so that the employee knows exactly what the case is, exactly 

what the allegations are, knows the case they’ve got to meet. And as long 

as you’ve done that, as long as you’ve got a clear focus to the 

investigation, you make a clear and un-fudged decision about what you 

think has happened and you’ve listened carefully to what the employee’s 

said, then generally speaking, that’s a fair process and a decision should 

be a safe one. 

Clio Springer: Okay, well thank you very much for that comprehensive guidance on 

misconduct dismissals, Darren. 

Darren Newman: Always a pleasure. 

Clio Springer: And you can access a range of resources on XpertHR to help you deal 

with misconduct dismissals. In particular, we have a number of model 

documents that you can use throughout the process from a procedure on 

conducting disciplinary investigation to a model order of proceedings for 

disciplinary appeals, as well as a wide collection of model letters that you 

can adapt for your own use. 

 And that brings us to the end of this week’s XpertHR Weekly, which you’ve 

been listening to with me, Clio Springer. We’ll be back next Friday but until 

then, it’s goodbye from us. 

 


