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Laura Merrylees: Hello and welcome to this XpertHR podcast with me, Laura 

Merrylees. 

Shared parental leave has been with us now for over three years, but 

the issue of whether employers are required to enhanced shared 

parental pay if maternity pay is enhanced remains unresolved. 

However, a recent decision of the Employment appeal Tribunal, 

Hextall and the Chief Constable of Leicestershire Police has shed 

some light on this issue. 

Joining me on the phone to discuss what this decision may mean for 

employers is Douglas Leach, a barrister at Guildhall Chambers, who 

represented Mr Hextall in the case. He is also a contributor to 

XpertHR. 

So Douglas, just to set the scene can you fill us in on the facts of the 

Hextall case? [0:00:48.6] 

Douglas Leach: Yes of course. Mr Hextall is a police officer in the Leicestershire 

Constabulary and that particular force have a shared parental leave 

policy which contains a rate of pay for shared parental leave. I should 

say that there are particular features of the Hextall case in relation to 

police officers, in that police officers are not subject to the shared 

parental leave regulations, strictly speaking. What has happened is 

that most police forces up and down the country have decided to 

adopt voluntarily shared parental leave policies which basically copy 

and paste the content of the rights in the shared parental leave 

regulations into their own policies. So it’s in that sort of indirect way 

that the statutory minimum rate of shared parental leave pay applies 

to a lot of police officers. 

 So Mr Hextall’s second child was born. He took some shared parental 

leave pursuant to that policy and was paid the equivalent of the 

statutory minimum rate of pay for that. He had been aware that that’s 

what he was going to be paid shortly before he took the leave, wasn’t 

terribly happy about it, complained about it internally, didn’t get 

anywhere, and then decided to pursue the matter in the employment 

tribunal via a sex discrimination claim. 

Laura Merrylees: And what did the tribunal decide? [0:02:25.4] 

Douglas Leach: By the time the case was brought to the tribunal some aspects of the 

claim were no longer pursued, and the remainder of the claim was 
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one of direct sex discrimination and also indirect sex discrimination. 

And in relation to the direct discrimination claim the tribunal said there 

wasn’t any direct sex discrimination, basically because the correct 

comparator in the tribunal’s view was a woman also taking shared 

parental leave and such a woman would be paid exactly the same 

rate of pay as Mr Hextall was, so there was no less favourable 

treatment on grounds of gender. There were some other more 

complicated arguments involved which were heard and adjudicated 

upon, but that’s the essential basis on which the tribunal rejected that 

claim. 

 When it came to the indirect sex discrimination claim the case was 

basically that there was a provision criterion or practice derived from 

the policy, which was that the statutory rate of pay would be received 

by those people taking shared parental leave. And Mr Hextall said, 

‘Men are adversely affected by that rate of pay to a greater extent 

than women are and therefore it’s indirect sex discrimination,’ the 

argument being that women with an interest in the rate of pay for 

shared parental leave because it’s an entitlement that they have as 

well also will have an interest in maternity leave and the enhanced full 

pay that would be available via that route. So the pool should include 

all officers with an interest in taking leave to care for a child, and men 

overwhelmingly were disadvantaged by that rate of pay in comparison 

with women, who could simply choose to take maternity leave 

instead. That was the thrust of the case. 

Laura Merrylees: The tribunal didn’t buy that, did they, at first instance at least? They 

didn’t run with that argument. [0:04:39.6] 

Douglas Leach: No. So what the tribunal said was essentially to transplant its 

reasoning on the direct discrimination claim onto the indirect 

discrimination claim. So the answer the tribunal gave was, ‘Well the 

rate of shared parental leave pay is the same for men and women. So 

if women take shared parental leave they receive the statutory 

minimum rate just the same as men do, so there is no particular 

disadvantage to men, and basically that’s the end of the case.’ The 

tribunal did also go on to consider the respondent’s objective 

justification defence anyway, despite the fact that it wasn’t satisfied 

that there was [unclear – 0:05:21.9] indirect sex discrimination. 

Laura Merrylees: So just to interrupt, the reason that they were looking at a justification 

argument is that would normally apply to an indirect discrimination 

claim if you were found to have indirectly discriminated against 

somebody but you might possibly have been able to justify it. And the 

tribunal went on to look at that anyway, didn’t they? [0:05:41.6] 

Douglas Leach: Yes, that’s right. So justification defence doesn’t apply to direct 

discrimination; only directly. The tribunal could have said, ‘Well we’ve 

decided that the indirect discrimination claim doesn’t get off the 

ground so we won’t deal with justification at all.’ But because 

argument had been heard on it, I suppose the tribunal took the view 

that it would deal with it anyway and rejected the justification defence. 

Laura Merrylees: As you were mentioning, the tribunal effectively confused the 

comparator that they used for the direct discrimination claim with the 

indirect discrimination claim, and when they were looking at the 
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indirect discrimination claim they didn’t open it up in terms of those 

that would also, i.e. women, have the opportunity to choose maternity 

leave rather than shared parental leave. And I understand that it was 

on that footing that essentially an appeal was taken by Mr Hextall to 

the Employment Appeal Tribunal. [0:06:39.7] 

Douglas Leach: In a nutshell, yes that’s right. There were three or four ground of 

appeal but they all fed into each other, and the essential point was 

that the tribunal had not handled the comparison exercise in the right 

way and had essentially adopted a direct discrimination type of 

comparison in relation to the indirect discrimination claim. 

 The EAT agreed with that basically. It concluded that the tribunal was 

wrong, firstly to say that because the rate of pay for shared parental 

leave applied equally to men and women, that meant that there could 

not be any particular disadvantage to men, there is some House of 

Lords case law – the case of Rutherford from a few years ago – 

where the House of Lords said quite clearly that the fact there’s a 

PCP, as it’s known (provision, criterion or practice) applied equally to 

everyone is just the starting point of an indirect discrimination claim. 

It’s not the answer to the indirect discrimination claim. 

 So the tribunal had made a mistake there and the EAT agreed with 

that. The EAT essentially said the overall pool of people that you look 

at for forming the comparison has to include everyone that had an 

interest in the provision, criterion or practice. So we said all officers 

thinking about having a child, perhaps even by way of adoption, 

anyone thinking about that had an interest in the rate of pay for 

shared parental leave if that’s the type of leave that they could take. 

So a woman thinking about having a child, for instance, has an 

interest in the rate of pay for shared parental leave just as much as 

she has an interest in the rate of pay for maternity leave. So those 

people need to be in the pool as well. And if you construct the pool in 

that way you can see that on the male side men simply can’t take 

maternity leave and get access to enhanced maternity pay. They can 

only get access to the statutory minimum rate of shared parental 

leave pay. 

 Unless they adopt. There is another policy about adoption which 

provided basically the same pay arrangements as for maternity leave. 

But in the case of women, of course, they could choose shared 

parental leave or they could choose maternity leave, and they could 

simply avoid the disadvantage of the pay cut, essentially, for taking 

shared parental leave, by simply filling out a different form and taking 

maternity leave instead. 

 So we said men are disadvantaged to a greater extent than women. 

But importantly it’s still an indirect discrimination claim because there 

are some women who will be in the same position as men. So the 

tribunal found that the direct discrimination claim failed, with particular 

reference to female partners of birth mothers in same-sex couples. 

So the female partner will be in the same position as a man in a 

heterosexual couple. So the disadvantaged group, if you like, also 

includes some women; it’s not exclusively male, and that’s why we 

say it’s indirect discrimination. And broadly the EAT agreed with that, 

although the EAT didn’t go as far as to make a firm conclusion that 
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that was right and remitted the case to another tribunal to make firm 

decisions about those matters. 

Laura Merrylees: We haven’t got the certainty at this stage but we do have some idea, 

potentially, of where this might go, based on what the EAT said at 

that hearing and that the group may potentially be far wider than 

initially thought, and that as a result of that we may end up in a 

position – and I said may, but we may end up in a position – where 

the obligation to enhanced shared parental pay is one which arises as 

a result of indirect discrimination. But we don’t know that yet because 

it’s still going through the litigation process. Is that right? [0:10:56.0] 

Douglas Leach: Yes. So as matters stand there will be a further tribunal hearing to 

make firm decisions about whether there actually is indirect 

discrimination here. It’s worth noting that there have been 

applications for permission to appeal to the Court of Appeal in this 

case which are outstanding, so it’s possible that a further tribunal 

hearing won’t necessarily happen particularly soon, but it’s a case of 

‘watch this space’ because if for any reason permission is not granted 

then the tribunal hearing will certainly be happening relatively soon. 

Laura Merrylees: It’s very helpful to have that insight. And I suppose looking at the 

uncertainty that we’ve got, that you could argue perhaps it’s less 

uncertain than it was before the Hextall case reached the appeal, and 

the prospect – and it is only a prospect at the moment – that the case 

law may bring about some change. What in your view should 

employers be considering or doing if they don’t currently enhance 

shared parental pay? [0:12:02.1] 

Douglas Leach: I suppose the first point is of course that it’s not likely to be something 

that small employers who don’t enhance maternity pay need 

particularly to worry about. We’re only really thinking about employers 

who provide more generous maternity benefits than they are required 

to by law. In those situations, really from a business perspective 

alone you might say it would be a good idea to offer equivalent 

benefits for shared parental leave because it is something that people 

want and are interested in as employees, and you might say that 

you’re more likely to attract the best candidates for your vacancies if 

you can say that you offer that sort of thing. So even from a 

commercial perspective it may be beneficial. 

 But leaving that point to one side and going back to the possible legal 

ramifications, if it turns out to be the case that it’s firmly established 

that there is indirect sex discrimination involved in not enhancing 

shared parental leave pay in a way equivalent to maternity pay, then 

the focus will shift onto the question of the justification defence. That 

won’t be an issue in Hextall, as I’ve explained, because that defence 

was rejected at first instance and there was no appeal against that 

conclusion. But in other cases it will be a live matter, and what one 

has to bear in mind particularly is that when it comes to indirect 

discrimination it is the provision criterion or practice which has to be 

justified. I’ve seen some commentary out there suggesting that 

justification might not really be a problem because it’s easy to explain 

why you choose to enhance maternity pay, for instance. 
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 But that’s really to look at the wrong question because nobody will be 

asking whether enhancing maternity pay is justified. The question is 

whether not enhancing shared parental leave pay is justified. And 

what has to be borne in mind is that case law is quite clear that pure 

cost considerations won’t be a good justification. So employers will 

need to think about what other justifications there might be. 

 The one that I suppose springs most readily to mind would be in 

relation to the need to manage productivity and the workforce, and it’s 

inevitably going to be the case at least to some extent that paying 

more for shared parental leave will lead to more shared parental 

leave being taken and more absence from the workplace. So that 

creates an issue for the employer in terms of managing who’s around 

to do the work that needs to be done, because there’ll be more 

people away than if only women are taking maternity leave. That may 

be a viable justification to some extent. But I would caveat that by 

saying that, especially in large employers, we all know that it’s often 

the way that couples meet each other at work, for instance, and work 

at the same place together. In those instances it’s difficult to see how 

some kind of efficiency or productivity justification would work 

because when the child arrives one or other person is going to be 

absent on one or other type of leave, and does it matter which person 

it is? Certainly at least in the case of couples working for the same 

employer it’s very difficult to see what justification there could be. 

Laura Merrylees: Well thanks very much for joining us today, Douglas. Our case report 

of Hextall can be found in the law reports tool on the site and you can 

also find out more about shared parental pay generally in the shared 

parental pay section of the Employment Law Manual. Thanks for 

listening and we look forward to you joining us next time. 

 


