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Noelle Murphy: Hello and welcome to this XpertHR podcast. I’m Noelle Murphy and 

I’m joined on the phone by Fiona Rushforth, a Senior Associate at 

Wedlake Bell and Updating Author here at XpertHR. Today we are 

going to shed some light on the dark arts of settlement agreements 

and how they can smooth sometimes troubled waters when 

employment relationships break down or come to an end. 

 Thanks for joining us today, Fiona. And I thought it might be useful for 

a start if we could just do a quick recap of what settlement 

agreements are and how they can be generally used. [0:00:37.8] 

Fiona Rushforth: Well a settlement agreement is just a type of contract which is used 

when an employee has a possible claim and the employer wants to 

protect itself against this, almost always offering money in return. In 

practice they are nearly always used on terminations, but you could 

use it during the employment relationship as well to settle a claim and 

then the employee just continues being employed. 

Noelle Murphy: I’d say that’s kind of in the minority of cases, though, is it, when it’s 

used and the individual then continues its working relationship? 

[0:01:08.7] 

Fiona Rushforth: It could happen, but by the time the relationship has reached that sort 

of stage it’s pretty unusual for either party really to want to continue. 

Noelle Murphy: Yes, so things have kind of broken down by that point? [0:01:18.5] 

Fiona Rushforth: Yes. 

Noelle Murphy: Yeah. Okay, so say you’re in a situation with an employee that means 

they will be exiting the organisation. Before you’re in a situation where 

you would agree or put together your settlement agreement, are there 

any steps that HR should be taking before they even broach the idea 

with an employee? [0:01:37.7] 

Fiona Rushforth: Well yes, because it’s important to keep the conversation where you 

suggest exiting the employee with a package off-the-record if 

possible, so that the employee can’t refer to it if they later go on to 

bring a claim. So, for example, in a redundancy situation an employee 

could cite the suggestion that you’d made as evidence that you’d 

already made the decision to make them redundant, which could then 

make the redundancy itself unfair. 
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Noelle Murphy: Right, so what kind of steps can an employer take to ensure that the 

discussion is actually off-the-record? [0:02:14.5]  

Fiona Rushforth: Well there’s two ways of achieving this. One is called a without 

prejudice conversation and one is called a protected conversation 

under Section 111A of the Employment Rights Act. 

Noelle Murphy: And if we look at a protected conversation are there any kind of 

advantages that you can see for taking this route? [0:02:32.8]  

Fiona Rushforth: Well the main advantage is that unlike a without prejudice 

conversation there is no need for there to be an existing dispute, 

which means that an employer can simply make the employee a 

proposal with no formal process beforehand. However, there are a 

few rules that have to be complied with. One important rule is that the 

employee is entitled to have a companion with them, which in practice 

makes it hard to have a meeting without giving them notice. And they 

also have to be given ten days to consider the offer, which isn’t 

always convenient. 

 Another very significant issue is that the off-the-record protection only 

extends to unfair dismissal claims, so the employee could still cite 

anything that is said in the meeting in a different claim such as 

discrimination. 

Noelle Murphy: Right, so if you’re looking there at the right to be accompanied during 

a meeting like that, like you say that can take away a lot of the 

immediacy of the conversation and the momentum that you can build 

etc. [0:03:31.0] 

Fiona Rushforth: Yes and the other disadvantage is that normally you would have a 

without prejudice conversation in private, you don’t necessarily want 

some person to hear what kind of level of offer you are making and 

although they would have normal confidentiality rules, it doesn’t have 

the same weight as saying if you break confidentiality we are not 

going to make you this valuable financial offer. So that’s another 

disadvantage. 

Noelle Murphy: Right, okay. And so if we look at a without prejudice conversation, 

what would you say the big disadvantage is for an employer going 

down that route? [0:04:05.2] 

Fiona Rushforth: Well the big disadvantage is that for the conversation to be 

off-the-record there has to be, as I said, an existing dispute such a 

grievance, a disciplinary, performance management process or the 

start of a formal redundancy process. However I would say that in my 

view the advantages outweigh this disadvantage. Firstly, the 

conversation covers all types of claim, so the employer has much 

better protection. There is also no need to allow the employee to be 

accompanied and also there is no need to give them ten days to 

consider the offer. It also tends to help negotiate a reasonable 

settlement figure, because you can always tell the employee that if 

they don’t accept the amount that is on the table, then instead you will 

continue with the formal process that you have already started and 

validly terminate them in that way without making this enhanced 

settlement offer.  
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 When there’s no formal process to fall back on in a protected 

conversation scenario, then you can be in a significantly weakened 

negotiating position where the employee just says, ‘I’m not accepting 

that offer’ and you have nowhere to go, except to offer more money. 

Noelle Murphy: Right, so it sounds like from what you’re saying that your advice 

would be where possible to use the without prejudice route. But are 

there any circumstances where you would suggest a protected 

conversation rather than a without prejudice offer? [0:05:29.5]  

Fiona Rushforth: In most cases without prejudice conversations are safer and usually 

give a better outcome. I generally only suggest using protected 

conversations if there is no fair reason for dismissal available, so it’s 

more or less impossible to start a formal process or potentially also if 

you’re going to make such a generous settlement offer that you’re 

99% confident that they are just going to accept it, so you don’t have 

to worry so much about protecting yourself or in the last case where 

you think there’s a very limited possibility of a claim, although 

arguably in that situation you might not want to give a settlement 

agreement at all and instead just terminate them. 

Noelle Murphy: I think sometimes there’s an idea that using a protected conversation 

or using that route can be quicker because there’s no need to start a 

formal process. Is there any validity to that at all? [0:06:21.7] 

Fiona Rushforth: There can be validity to that, but often it doesn’t actually end up being 

any quicker. The start of a formal process enough to give you without 

prejudice protection can be just a single meeting in many cases, such 

as a redundancy at risk meeting or a first disciplinary meeting. And 

from that you can segue straight into a without prejudice discussion. 

You’re also, as we said, not tied into giving ten days to consider the 

offer, so in many cases it doesn’t actually cut any time out of the 

process to just go straight to a protected conversation. 

Noelle Murphy: What would you say should be covered in a without prejudice or 

protected conversation? [0:06:58.7] 

Fiona Rushforth: It’s very important to start out by asking the employee if they are 

willing to have the conversation and explaining what the relevant 

terms protected conversation or without prejudice discussion mean. 

Generally it’s better to say that the conversation will be both without 

prejudice and a protected conversation, because it gives you two 

chances of making sure that that conversation really will be 

off-the-record. 

 I would say that the most important rule of all is not to say anything 

that would significantly prejudice you if for some reason you lose that 

off-the-record protection and the conversation is used in court. So in 

particular you want to make it clear that the termination is not a 

forgone conclusion, that they have a choice about accepting the offer 

and if they don’t accept it you will go through a fair process and 

obviously you wouldn’t say anything that made you look bad, such as 

anything that might suggest that discrimination is in play. 

Noelle Murphy: So going back to getting those two bites of the cherry and to 

maximise protection it’s best to say that the conversation will be 

without prejudice and also a protected conversation. But of course the 
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employer must ensure that they have started the formal process even 

if that is just in terms of one single meeting? [0:08:12.1] 

Fiona Rushforth: Yes. So if you don’t do that you will only have the protected 

conversation protection. 

Noelle Murphy: Another challenge when it comes to settlement agreements of course 

is the fact that they come with an amount of money or a 

compensatory offer or some kind of financial settlement. In your 

experience is there any rule of thumb guidance or guidelines around 

putting a value on what that monetary offer could be? [0:08:40.2] 

Fiona Rushforth: Well there’s a huge amount of variety. Some organisations, 

especially, I would say, in banking and finance, offer very high 

amounts, some organisations just offer a few weeks’ extra pay. A lot 

of it is to do with how much money the organisation has, also what 

they consider fair to that particular employee, how long they’ve been 

employed etc, the reasons for them leaving. If there is a rule of thumb 

at all I would say that you base it on a combination of what you think 

the employee would accept, what the risks of them bringing a 

successful claim are and how much they would win if they did bring a 

claim.  

 The most common range is probably two to six months’ salary in 

addition to their contractual entitlement,  

Noelle Murphy: So the employer needs to carry out its own risk assessment in terms 

of the strength of the employee’s potential claim and also when you’re 

looking at the common range two to six months’ salary, I would 

imagine the low risk would be more towards the two and the higher 

risk more towards the six plus? [0:09:44.8] 

Fiona Rushforth: That’s right, although sometimes it’s just assessed on a completely 

different basis, such as, ‘We really like this employee, let’s give them 

more money’ or, ‘We know this employee is a trouble-maker and 

even if they have no valid claim, they’ll still bring one and we’re going 

to be stuck with high legal costs.’ So there’s all sorts of factors that 

come into play, but as a general rule of thumb, yes, the lower the risk 

the lower the amount you would offer. 

Noelle Murphy: So we’re in a situation where all the background work has been done, 

the conversation has been had with the employee and there is a 

commitment to putting a settlement agreement in place. What general 

areas should be most certainly covered in a settlement agreement? 

[0:10:28.5] 

Fiona Rushforth: Well there’s all sorts of technical requirements for the language that 

has to go into the agreement in order to make it valid, so it’s important 

that the employer just makes sure that they are using a legally valid 

settlement agreement. The agreement has to be checked by an 

independent solicitor or it won’t be binding in terms of statutory 

claims, it will only be able to settle contractual claims. 

 From the employer’s point of view the most important element is to 

state in the agreement that the employee can’t bring any claims and 

to list out those claims and that that will be in exchange for the 
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financial settlement or occasionally some other form of settlement 

which is offered. 

 The other points that you will want to cover are confidentiality, the fact 

that the employee won’t be allowed to make derogatory remarks and 

sometimes restrictive covenants if you want to prevent the employee 

from competing or from poaching clients post-termination and you are 

not satisfied that that is covered in the employment contract.  

 You do also need to refer to any elements of the employment contract 

which will be ongoing. If you don’t do that they will fall away because 

the settlement agreement is a complete agreement and it wipes out 

any other agreements that exist between the parties. 

Noelle Murphy: I suppose it’s probably worth mentioning that the agreement being 

checked by an independent solicitor, the obligation to cover the costs 

for that is generally with the employer, isn’t it? [0:12:04.4] 

Fiona Rushforth: Well there’s no actual obligation to cover the cost but it’s 

extraordinarily rare that the employer doesn’t make a contribution. 

Generally it’s a fairly small contribution which is offered to start with 

and tactically I think it’s useful to offer a relatively small amount, 

because what you don’t want to do is pay for the employee to 

negotiate against you. What you’re paying for is simply for them to 

have the terms of the agreement checked, so if they want to have 

their solicitor come back to you ten times asking for more money, 

there is no particular reason why you should pay for that. 

Noelle Murphy: When we look at things that can go wrong or common stumbling 

blocks when it comes to the final stage of putting in place a 

settlement agreement, what are the kind of things that you have 

experienced? [0:12:53.0] 

Fiona Rushforth: Well most of the negotiation that takes place is obviously about the 

money and once that is settled you’re usually on the home straight. 

You can have problems about things like trying to impose new 

restrictive covenants which the employee doesn’t want to agree to. I 

think particularly when the employee is negotiating on their own 

before they’ve got their solicitor involved to explain to them what the 

agreement actually means, you can find the employee objecting to a 

lot of the language.  

 So, for example, in the agreement you’ll have wording that says that 

the employee will not make any derogatory remarks about the 

employer and the employee will ask that the employer gives the same 

guarantee that no derogatory remarks will be made about them. But 

in fact it’s impossible for the employer to give such a wide warranty 

because they can’t control everybody in the organisation and what 

they may say about this departing employee. They have to give a 

much more limited warranty and that’s the kind of thing where you 

often find the employee saying, ‘This is completely unfair.’ 

 Those problems tend to go away once the employee goes to their 

solicitor and their solicitor explains that actually this is perfectly 

reasonable. 
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 I think the other situation where you do sometimes find difficulties is 

that the agreement will nearly always say that the employee has to 

guarantee that they haven’t committed any breaches so far, they 

haven’t made derogatory comments, they haven’t breached 

confidentiality. Now sometimes the employee has done those things 

and they have a choice between either disclosing that and having it 

carved out of the agreement, which sometimes the employer will be 

very unwilling to do, and they may even want to withdraw from the 

agreement if the breach is serious enough. Or the employee might 

just simply say, ‘Okay, I am not going to disclose that, I am just going 

to sign the agreement, hope for the best and hope they never find 

out.’ But if they go down that route then potentially if the employer 

does find out they may try to claw back the sums that they paid under 

the agreement. 

Noelle Murphy: In your experience, given that tribunal fees have now been removed, 

have you seen any impact in the number of settlement agreements 

that are being drawn up? [0:15:10.1]  

Fiona Rushforth: Yes. I think that during the period where tribunal fees were 

introduced, you did see a downturn in settlement agreements 

because a lot of people, if their potential claim was very small, you 

could be fairly confident that they weren’t going to bring a claim when 

tribunal fees would make up a very large percentage of what they 

could potentially win. Now that those have been removed, you are 

once again seeing a really big upturn in the number of quite low value 

claims being brought in the tribunals, so people are having to be more 

careful once again to settle these potential low value claims, because 

of course even if the value of the claim is extremely low, your legal 

fees in defending it can be high out of proportion to what they could 

actually win. 

Noelle Murphy: Okay, that’s great. You’ve covered a huge amount of topics there, 

Fiona. Thanks very much for that. You’ve been listening to the 

XpertHR podcast with me, Noelle Murphy, and our guest, Fiona 

Rushforth. 

 We have a wealth of resources on XpertHR looking at settlement 

agreements and how they can be used, so please do take a look. 

 But if there was something that might start you on the right track, our 

How To on using settlement agreements to resolve an employment 

issue might be just the place to start. 

 

  

 


