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Laura Merrylees: Hello and welcome to this week’s podcast with me, Laura Merrylees. 

Today, we’re going to be looking at redundancy selection pools, a key 

building block in establishing a fair redundancy process. I’m joined 

now by Employment Law Editor, Zeba Sayed, who has recently 

joined the XpertHR team. Welcome, Zeba. [0:00:24.9] 

Zeba Sayed: Thanks, Laura. 

Laura Merrylees: Zeba, I mentioned that the correct pool is a cornerstone of a fair 

redundancy process and if it’s not right at the outset, it really can 

undermine the rest of the process. First off, then, what does an 

employer have to do to identify the correct pool? [0:00:39.4] 

Zeba Sayed: Well, after a potential redundancy situation has been identified, the 

next thing an employer needs to think about is who should be in the 

selection pool. To begin with an employer should check to see if there 

is an agreed procedure in place. There might, for instance, be an 

agreement with a union which identifies how the pool should be 

defined or there may be a customary arrangement in place. If there is, 

an employer should adopt this unless they have a good business 

reason not to. 

Laura Merrylees: So that’s fine, but what if there is no agreed procedure in place? 

[0:01:06.9] 

Zeba Sayed: In this situation, an employer is given a good degree of flexibility. This 

doesn’t mean they have free rein, they still have to act reasonably 

and they still have to give some genuine thought on how the pool 

should be constructed, but there aren’t any fixed rules. Ultimately it’s 

for the employer to choose the selection pool. If the pool is 

challenged, a tribunal is going to be looking at whether a reasonable 

employer would have chosen that pool. It won’t be looking to decide 

what pool it thinks the employer should have used and it will only find 

the pool is unfair if the employer’s decision to use it was completely 

unreasonable. 

Laura Merrylees: Okay. So what would be a good starting point then? [0:01:41.5] 

Zeba Sayed: If we take a step back, we know that under the Employment Rights 

Act 1996 a redundancy situation can arise in three different 

scenarios. In a nutshell, the first is where there is a business closure, 

the second is where there is a workplace closure and the third is 

where there is a headcount reduction. 
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Laura Merrylees: Yes and in the first scenario, if the business is closing then everyone 

is potentially affected and presumably there is no requirement then to 

identify a selection pool, is there? [0:02:06.6] 

Zeba Sayed: Absolutely. On the other hand if an employer is proposing to make a 

small number of redundancies from a larger group of employees who 

are carrying out similar work, then an employer will need to construct 

a selection pool. So this could apply in the second scenario where an 

employer is closing one of its sites, or the third scenario where an 

employer is looking to reduce its headcount. 

Laura Merrylees: And there isn’t any statutory guidance on how a pool should be 

constructed, is there? [0:02:30.4] 

Zeba Sayed: You’re right, Laura. We have to look at the principles that have 

emerged from case law. It really does depend on the circumstances 

of the case. An employer should think about what type of work is 

reducing and which employees carry out that work. So in some cases 

this will be fairly obvious. For example, an employer might decide that 

due to financial reasons, they only need four secretaries instead of 

ten going forward. In this situation, the employer should place all ten 

secretaries in the selection pool and then apply the appropriate 

selection criteria to that pool to determine who will be selected for 

redundancy. 

Laura Merrylees: And what if there is only one person that’s affected? [0:03:05.6] 

Zeba Sayed: Well if there is genuinely only one employee affected, then the 

selection pool will consist of just that one person. This will only be 

appropriate where the role is unique. However, if an employer 

chooses a pool of one because they want to say, for instance, avoid 

the scoring process or because they’ve already decided who they 

want to dismiss, then this is likely to lead to a finding of unfair 

dismissal. 

Laura Merrylees: And a pool of one may well be scrutinised more closely by an 

employment tribunal. [0:03:29.8] 

Zeba Sayed: Yes, it may. In fact, that’s exactly what happened in the case of 

Capita Hartshead Ltd v Byard. This was a case where an actuary was 

placed in a pool of one, even though there were three other actuaries 

that carried out similar work. The employer tried to justify a pool of 

one on the basis that it was only the claimant’s client list that had 

reduced. They also argued that there was a risk that they would lose 

clients if one of the other actuaries was dismissed. However, in this 

case the tribunal held that the risk of losing clients was low and there 

was in fact scope for a pool of at least three actuaries in total. The 

EAT then upheld the decision, stating that the tribunal was right to 

scrutinise the pool. So employers do need to be quite careful in these 

sorts of situations. 

Laura Merrylees: So in line with this case, if an employee is carrying out work that is 

not identical to the work that’s reducing, but is similar, then they 

should also be included in the pool, shouldn’t they? [0:04:19.7] 

Zeba Sayed: Yes. The employer should consider widening the pool to include 

those employees. It’s not just a case of looking at job titles, but an 
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employer should be looking at what their employees are doing on a 

day-to-day basis. So if I take you back to my example of the 

secretaries, if the same employer also employed administrators, and 

their work overlapped with the work carried out by the secretaries, the 

employer should include the administrators in the pool or have a very 

good reason for excluding them. 

Laura Merrylees: And what about an employer that has multiple sites? Should 

employees be treated as though they are working at one site or 

different sites for the purposes of the pool? [0:04:51.7] 

Zeba Sayed: Well, again, the employer is given the flexibility to decide. They just 

have to show that their approach is reasonable. So the sort of things 

to think about would include where employees are contracted to work, 

whether they’ve worked at other sites, the proximity of the sites and 

also whether their employees are willing to work at other locations. 

Laura Merrylees: If you could take me back to that example you were talking about with 

the secretaries, how would this work in practice when you’ve got a 

situation with multiple sites? [0:05:15.5] 

Zeba Sayed: So let’s say there were three other secretaries working in an office 

that was twenty minutes’ away. It would probably be unreasonable 

not to include them in the pool. If the employer insisted on excluding 

them, it would need to have a very good reason for treating both 

offices separately. Things might be very different if the other 

secretaries worked further away or where the employer had sound 

business reasons for treating each site in isolation. 

Laura Merrylees: Should the pool only be confined to employees carrying out the same 

or similar work? [0:05:43.2] 

Zeba Sayed: No, you might have a situation where an employee has carried out 

the duties of a different role in the past or you may have someone 

that is required under their contract to do different types of work. This 

is where things start to become quite tricky. An employer shouldn’t 

automatically exclude an employee from the pool just because they’re 

carrying out a different type of work to the work that’s disappearing. If 

a role is properly interchangeable with another role at risk of 

redundancy, this will need to be considered. 

Laura Merrylees: So I think what we can say is that whilst there are general principles, 

each situation will very much depend on its own facts and being able 

to justify a decision objectively is going to be crucial. [0:06:18.6] 

Zeba Sayed: Absolutely. 

Laura Merrylees: Zeba what happens if an employer gets it wrong? [0:06:21.9] 

Zeba Sayed: Well if an employer gets it wrong, it means they’ll be applying what 

might otherwise be fair selection criteria to the wrong group of 

employees and, again, if they find themselves in tribunal, this could 

lead to a finding of unfair dismissal. 

Laura Merrylees: And I suppose this goes back to the point I was alluding to at the 

introduction of this podcast, that getting the pool wrong at the outset 

can really undermine the whole process? [0:06:42.3] 
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Zeba Sayed: Exactly. 

Laura Merrylees: So would it be in an employer’s interest to draw up a wider pool in 

every case? [0:06:45.8] 

Zeba Sayed: That’s a difficult one. It really is a business decision for an employer 

to make. Selecting a wide pool could have a negative effect on staff 

morale and of course productivity. It also may make the whole 

process a lot more difficult to manage and more time-consuming. 

However, a narrow pool could leave an employer exposed to a claim 

for unfair dismissal. Ultimately an employer will have to justify its 

decision to a tribunal if challenged. 

Laura Merrylees: What about employees that are absent at the time that the pool is 

being composed – on sick leave or maternity leave? [0:07:14.8] 

Zeba Sayed: If there are objective grounds for including these employees in the 

selection pool, and these grounds are non-discriminatory, then they 

should be included. Don’t forget, of course, that an employee who is 

made redundant while on maternity leave has additional rights 

relating to suitable alternative work and there is more information 

about this in our Employment Law Manual. 

Laura Merrylees: What else would the employer have to do to ensure that the process 

is fair? [0:07:35.0] 

Zeba Sayed: Well it’s important that managers keep evidence of any decision-

making process. This should include information on why certain 

members of staff are in the pool and any others have been excluded. 

Also, having this paperwork will show that the employer has 

genuinely thought about the composition of the pool. 

Laura Merrylees: And, finally, are there any definite dos and don’ts? [0:07:53.0] 

Zeba Sayed: Well in terms of dos, during a redundancy process an employer 

should always engage in consultation with its employees, and this 

includes consulting on the selection pool. If there’s a collective 

consultation process, then consultation on the selection pool should 

be part of this. It’s also important to keep an open mind during the 

consultation process. Say, for example, a manager might not know 

what an employee is doing on a day-to-day basis, especially if they’re 

given a high level of autonomy. If an employee tells you something 

during the consultation process and that would affect the composition 

of the pool, this should be addressed to ensure the process remains 

fair. 

Laura Merrylees: So an employer might need to go back to the drawing board and 

change the selection pool? [0:08:28.5] 

Zeba Sayed: Yes, if it transpires that it hasn’t been done properly, then it may be 

necessary to go back to the drawing board. 

Laura Merrylees: And going back to the don’ts? [0:08:34.9] 

Zeba Sayed: Well, an employer shouldn’t automatically select an employee who is 

on a fixed-term contract for redundancy, as this would be unlawful. 

Any fixed-term employee should be included in the redundancy pool 

alongside permanent staff. Also, selecting an employee for 
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redundancy on the basis that they work part-time or because of any 

other protected characteristic under the Equality Act, such as race, 

sex, religion etc. would of course be discriminatory and should be 

avoided. 

 Finally, it is a point that we’ve already touched on today, but an 

employer should really challenge any assumption that it makes when 

identifying a selection pool. As I mentioned before, although a tribunal 

won’t substitute its own decision on the pool, it will scrutinise any 

assumptions, for example around job roles, that an employer may 

make. 

Laura Merrylees: Well thanks very much, Zeba. And you can find lots of resources on 

the site that will help you construct a selection pool, including a how 

to guide on deciding which employees to include in a redundancy 

pool and a model policy on selection for redundancy, which is in the 

policies and documents section. There is also a very useful workflow 

on how to conduct a redundancy process and lots of FAQs. That 

brings us to the end of this week’s podcast, which you’ve been 

listening to with me, Laura Merrylees. We’re back next Friday, but 

until then it’s goodbye from us. 

 


