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Ellie Gelder: Hi and welcome to this week’s XpertHR podcast with me, Ellie 

Gelder. Reputational damage is becoming an increasing concern for 

some employers given the growth of social media use, and also 

following the introduction of gender pay gap reporting. And as we’ll 

find out, the way in which recruitment is conducted can also pose a 

threat to the organisation’s public image. 

 I’m joined today by Principal Employment Law Editor, Stephen 

Simpson, who’s going to discuss five risk areas and how employers 

can respond effectively to limit the damage. 

 So Stephen, let’s start with one of the most obvious risk areas, so 

employees’ social media activity. What’s a typical scenario that an 

employer might face? [0:00:48.9]  

Stephen Simpson: So typically an employer might come across an employee using their 

own social media account, for example Twitter or Facebook account, 

as a place to air grievances about their workplace. 

Ellie Gelder: So what can employers do to stop that happening? [0:00:59.8] 

Stephen Simpson: So employers can have a policy setting out in advance the rules on 

social media use. 

Ellie Gelder: And that’s a useful preventative measure, isn’t it? [0:01:06.1] 

Stephen Simpson: Yes, I think as long as it’s widely circulated, so an employee 

misbehaving on social media can’t say later that they were never told 

about the rules in the first place. It can also provide employees with 

some useful pointers on social media use. 

Ellie Gelder: So what sort of things might a policy remind employees about in 

relation to social media use? [0:01:23.1] 

Stephen Simpson: One of the things that you see most commonly in social media cases 

is employees thinking that criticisms they made of their employer 

online are private and can’t be seen by everyone. For example, they 

may have direct messaged someone on Twitter or relied on their 

Facebook status being private. A social media policy is a good place 

to remind staff that they should never rely on assumptions that the 

statements they make are private. 

Ellie Gelder: So a social media policy can make clear what is unacceptable in 

relation to social media use. So what is typically unacceptable? 

[0:01:51.0] 
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Stephen Simpson: So examples of unacceptable social media activity in the policy could 

include comments that could damage the reputation of the company, 

comments that could damage the company’s relationship with 

customers and suppliers, offensive or discriminatory comments about 

colleagues or others such as customers, and comments on business-

sensitive topics such as plans for business sales. 

Ellie Gelder: And a social media policy can also help if things do go wrong. 

[0:02:13.1] 

Stephen Simpson: Absolutely. So the policy can make clear that a breach could lead to 

disciplinary action including dismissal. An employer will have a much 

stronger case for disciplinary action if it can point to rules about 

inappropriate conduct on social media. 

Ellie Gelder: So let’s assume that the employer has been alerted to an employee 

making inappropriate comments about it on social media. What 

immediate steps should the employer take? [0:02:34.2] 

Stephen Simpson: So in the first instance the employer could take a screenshot or 

printout of the offending material and record how it was informed of 

the existence of the material. This is actually important because if it 

was a customer who first noticed this material, this could be important 

evidence of possible financial loss. 

Ellie Gelder: And is there anything else that the employer needs to take a note of  

immediately? [0:02:53.1] 

Stephen Simpson: Yes, so I’d also look at the extent of publication, for example if it is a 

tweet that has been re-tweeted frequently, that could have a big 

impact on the potential for reputational damage. 

Ellie Gelder: So once the employer’s got a clear record of what’s occurred, what 

should it do next? [0:03:06.4] 

Stephen Simpson: So the next thing to do is to tell the employee to remove the offending 

material. In many cases the employee will comply with such a request 

if they value their job, and the employer can decide if disciplinary 

action is actually needed. 

Ellie Gelder: But what about where the comments are made by a former 

employee, which obviously must happen quite a lot? [0:03:22.2] 

Stephen Simpson: Yes. It’s much more difficult to deal with. Then the employer should 

formally request in writing to the host site that the material be 

removed immediately. The employer should write to the former 

employee demanding removal of the content and telling the individual 

of the legal action it could take. 

Ellie Gelder: Presumably that could include action for defamation? [0:03:37.8] 

Stephen Simpson: Exactly, so defamation could be a cause of action if the statements 

are untrue, published maliciously, and have caused financial loss. 

The other area for employers to think about is whether or not there is 

a case for breach of contract if the employee is breaching post-

termination restrictions such as disclosing confidential information. 

Ellie Gelder: But legal action is going to be a last resort, isn’t it? [0:03:56.7] 
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Stephen Simpson: Yes. Employers should bear in mind that employers recovering 

damages from former employees is rare, simply because most people 

will not have the money. But in many cases the threat of legal action 

will be enough for the former employee to remove the content. 

Ellie Gelder: Okay, so as well as social media activity, what other behaviour 

outside work can typically cause reputational damage to employers? 

[0:04:16.8] 

Stephen Simpson: So I’d say there are three that come up frequently. Firstly, there’s 

behaviour at events that take place outside the workplace, for 

example bad behaviour at a work do or hooliganism at a sporting 

event. Secondly, relationships outside work, for example an 

association with someone who has committed a crime. And then 

thirdly, where the employee themselves has committed a crime. 

Ellie Gelder: Okay, so taking these in turn, how can an employer minimise the risk 

of employees’ behaviour outside work having an impact on its 

reputation? [0:04:42.7] 

Stephen Simpson: So as with social media misconduct, the best way is to communicate 

to the workforce the behaviour expected of them. 

Ellie Gelder: So a line manager could typically send around an email in advance of 

an event, warning staff about their behaviour? [0:04:53.8] 

Stephen Simpson: Exactly. In advance of a work event or any other big public event 

such as a football tournament, the employer could warn employees 

about their behaviour. Employers can also include in their disciplinary 

procedure the example of misbehaviour in public, stating that this 

could be considered misconduct and lead to disciplinary action up to 

and including dismissal. 

Ellie Gelder: So where an employee has committed misconduct outside work, 

when is disciplinary action likely to be justified? [0:05:17.3] 

Stephen Simpson: So really their conduct should have some impact on the individual’s 

employment. For example, off-duty conduct that has no bearing on 

employment is unlikely to justify disciplinary action. 

Ellie Gelder: And what about the second issue you mentioned – relationships 

outside work? [0:05:30.4] 

Stephen Simpson: So I always think this is one of the most difficult areas for employers 

to deal with. So typically here we’re talking about an employee being 

associated with an individual who’s committed a crime. This tends to 

come up where the employee works with children and you have a 

relationship with someone – perhaps a friend or a partner – who’s 

accused of, or has committed, a sexual offence. 

Ellie Gelder: So what are the key considerations for employers there? [0:05:48.8] 

Stephen Simpson: Well clearly the most important issue is always going to be child 

safety. Employers also need to think about the risk to their reputation. 

In extreme cases they may need to dismiss an employee who 

maintains a relationship with a third party who has committed a 

sexual offence. 
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Ellie Gelder: Damage to reputation is a potentially fair reason for dismissal. 

[0:06:04.2] 

Stephen Simpson: Yes, and most likely under the heading ‘some other substantial 

reason’, as we saw in the case Tubbenden Primary School v 

Sylvester. So in that case, one of the reasons put forward for 

dismissing a teacher who maintained a friendship with another 

teacher arrested for possessing indecent images of children was a 

potential damage cause to the school’s reputation. Although the 

dismissal was ultimately found to be unfair on procedural grounds, it 

was accepted that the reason for dismissal was potentially fair. 

Ellie Gelder: So what about where the employee is accused of, or is convicted of, 

committing a crime? [0:06:32.8] 

Stephen Simpson: Again it may be fair in certain circumstances for the employer to 

dismiss the employee because of conduct outside work where 

continued employment would seriously damage the employer’s 

reputation. Employers should also think about any other potentially 

fair reason for dismissal when a crime has been committed. So that 

could include where it’s illegal to continue to employ the individual 

who has committed a crime. 

Ellie Gelder: Let’s move onto another area now that can typically cause 

reputational damage to an employer – employment tribunal 

proceedings. [0:06:58.9] 

Stephen Simpson: Yes, so employment tribunal claims have a potential to cause an 

employer a great deal of damage beyond just the financial cost of 

having to pay out compensation. 

Ellie Gelder: So when’s the best time for the employer to be thinking about this? 

[0:07:08.8] 

Stephen Simpson: So if we assume that somebody has already brought an employment 

tribunal claim, the employer is often faced with a difficult decision as 

to whether to fight or settle a claim, perhaps during early conciliation. 

Senior members of staff, including someone like the Head of HR, will 

often be involved in discussions with the organisation’s lawyers about 

the legal and management resources that have to be ploughed into 

the case, the chances of success and the likely remedy. But beyond 

that, I think senior staff should be thinking about any wider 

implications that a claim could have. 

Ellie Gelder: And that includes potential damage to reputation? [0:07:36.8] 

Stephen Simpson: Exactly. So employers need to think about potential negative 

publicity, particularly if someone within the organisation – typically a 

line manager – has acted poorly. 

Ellie Gelder: And presumably the online availability of first-instance employment 

tribunal decisions has increased the risk of reputational damage? 

[0:07:52.3] 

Stephen Simpson: Yes. As many listeners will know, new employment tribunal 

judgments have been available online since February 2017, so 
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employers need to factor this in when considering whether or not to 

dig their heels in to defend a tribunal claim. 

Ellie Gelder: So anyone can now look at these judgments online? [0:08:05.8] 

Stephen Simpson: Yes, and the risk is that the press or other forms of media, including 

HR information providers such as ourselves, will pick up on cases 

from the new online database and report them. In fact, it only takes 

one publication to pick up on a case for a snowball effect to occur 

whereby one news report can alert multiple publications to the case, 

and suddenly news of the case is everywhere. 

Ellie Gelder: And what’s the second aspect? [0:08:26.1] 

Stephen Simpson: So the second aspect for employers to beware of is actually more 

difficult to quantify. It’s quite possible now for potential new recruits to 

do searches for organisations on the online database of employment 

tribunal decisions. It’s feasible that job applicants may be put off 

working for an employer if they find lots of cases against it after doing 

a search on the online database. 

Ellie Gelder: So you mentioned job applicants, and there are also risks, aren’t 

there, in how recruitment is handled? [0:08:50.2] 

Stephen Simpson: Yes, the recruitment process is definitely an area where employers 

can face public embarrassment when things go wrong. That’s 

because the outside world can get a glimpse into the inner workings 

and culture of an organisation, and of course news outlets love a 

recruitment horror story. 

Ellie Gelder: So can you give us any recent examples from the news? [0:09:05.6] 

Stephen Simpson: So just in the last few months we’ve had a number of examples of 

bad recruitment practices making the headlines. In one case, a few 

minutes after a waitress was interviewed for a job in a restaurant her 

application was rejected by text with the sarcastic explanation that her 

interview responses were ‘just not engaging’ and were ‘like, basic’. 

Even worse, the message also included the ‘cry laughing’ emoji. 

Ellie Gelder: Really embarrassing. So how did the newspapers get hold of that 

story? [0:09:28.6] 

Stephen Simpson: So one of the interesting things here is that she tweeted a screen-

grab of the message and it seems to have gone viral and been picked 

up very quickly by the news outlets. 

Ellie Gelder: So social media can again pose a risk to employers. [0:09:39.5] 

Stephen Simpson: Exactly. So now more than ever, HR needs to ensure that line 

managers receive training in proper recruitment practices. 

Ellie Gelder: And was that story an isolated incident? [0:09:47.3] 

Stephen Simpson: No, it’s worth noting that similar news stories of recruitment seem to 

be common. In another recent case, a jobseeker received an email in 

response to a job application clearly forwarded to her by mistake, 

describing her as a ‘home-educated oddball’. The email said she 

would be ‘worth an interview, if only for a laugh’. The email also said 
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that she might be very good but equally could be ‘a biscuit short of a 

packet’ or a ‘left-wing loon tree-hugger’. 

Ellie Gelder: Oh, I think that example’s even worse! And her story was picked up 

by news outlets? [0:10:14.0] 

Stephen Simpson: Yes. I think one of the interesting things about both those stories is 

that they weren’t obvious breaches of employment law, but the very 

fact that they received so much publicity could be very damaging to 

those employers, and that’s something for HR to bear in mind when 

seeking to justify the costs of training for line managers in 

recruitment. 

Ellie Gelder: And I mentioned gender pay gap reporting in my introduction, so let’s 

talk about that now. [0:10:34.2] 

Stephen Simpson: So gender pay gap reporting was introduced in April 2017 and it 

requires large employers to report publicly on their gender pay gap 

figures no later than April 2018. 

Ellie Gelder: And there’s a new section of the gov.uk site where employers have to 

upload their figures, isn’t there? [0:10:50.5] 

Stephen Simpson: Yes, and while there’s no legal obligation on organisations to publish 

commentary explaining their figures, the common consensus is that it 

is a good idea to do so, to avoid the potential damage to their 

reputation. For example, there may be an historical reason for a 

gender pay gap. In some sectors, such as financial services, the 

simple fact is that there will be a greater gender pay gap than usual. 

Ellie Gelder: So have you got any examples of large companies providing 

supporting commentary? [0:11:13.0] 

Stephen Simpson: Yes, so Virgin Money has recently uploaded its figures to the gov.uk 

website and the company has reported a mean gap of 32.5%. While 

that doesn’t sound great in isolation, it has provided a link to its 

supporting narrative, in which it explains that it had previously 

voluntarily disclosed its April 2016 mean average of 36%, so the 

company states that the figure is going down and that progress has 

been made to redress the gender imbalance. 

Ellie Gelder: And of course companies with a particularly small gender pay gap 

can point that out too. [0:11:42.4] 

Stephen Simpson: Yes, so if your organisation has a small gender pay gap in 

comparison to other employers within the same sector, it’s definitely 

worth HR pushing to have that highlighted when it comes to 

publishing your figures. 

Ellie Gelder: Do you foresee any other dangers for large employers in relation to 

gender pay gap reporting? [0:11:56.4] 

Stephen Simpson: So it’ll be interesting to see what happens if, come April 2018, there 

are large employers that have not met the deadline for publication. It 

may be that those employers will be put in the spotlight and will risk 

damage to their reputation if they have not published their gender pay 

gap. 
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Ellie Gelder: So large employers will be well-advised to be thinking right now about 

the April 2018 deadline? [0:12:14.9] 

Stephen Simpson: Exactly. 

Ellie Gelder: Thanks very much, Stephen, for running through a broad range of risk 

areas there. For more practical guidance on the risk areas we’ve 

discussed, have a look at the ‘related resources’ box on the audio 

and video page for this podcast. You will find this by clicking on the 

audio and video tool on the XpertHR homepage. 

 And that brings us to the end of this week’s podcast, which you’ve 

been listening to with me, Ellie Gelder. We’re back again next Friday 

but until then, it’s goodbye from us. 

 


