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Zuraida Curtis: Hello and welcome to this week’s podcast with me, Zuraida Curtis. 

Today we’ll be taking a look at some of the key cases we can expect 

to see in 2018 and what they mean for employers. I’m delighted to be 

joined today by two members of the XpertHR editorial team, Steven 

Simpson and Fiona Cuming. 

 Fiona, can you kick us off? Where would you like to start? [0:00:35.6] 

Fiona Cuming: I’m going to start with the gig economy which has dominated the 

news this year and is likely to continue to do so next year. So I’m 

looking at the Uber case. I won’t go into all of the facts because it has 

had quite a lot of publicity, but it’s a case where the drivers were 

claiming that they were workers and weren’t self-employed, even 

though the contractual documentation said that they were employed 

on an agency basis and were not workers. 

 Now the tribunal held that when the Uber app was switched on then 

their relationship bore all the hallmarks of being a worker and that 

they were subject to arrangements and controls that pointed away 

from them working in business on their own account. 

 Now Uber appealed this decision and the EAT upheld the decision. 

They found that there was no obligation for a driver to accept a trip, 

but the reality was that drivers would lose their account status if they 

failed to accept at least 80% of trips, and they agreed with the 

tribunal’s conclusions. 

 Now Uber are not happy with this decision, so they tried to leapfrog 

the Court of Appeal and appeal directly to the Supreme Court, but 

that application has been refused, so their appeal will be heard in the 

Court of Appeal early next year. 

Zuraida Curtis: That was a case that clearly dealt with the gig economy. Can we have 

a look at a case that is not a gig economy case, for example, Pimlico 

vs Smith? [0:01:51.9] 

Fiona Cuming: Well that’s right, and this is a case that’s going to be heard in the 

Supreme Court next year, in February we anticipate. Now Mr Smith, 

he worked as a plumber and he was described in his contract as 

being a self-employed operative, and matters came to a head when 

he was dismissed. So he brought various claims in the employment 

tribunal and the issue was could he progress those claims? He was 

only able to do so if he was a worker. And the tribunal found that he 

was a worker and he was entitled to progress his claims, and he was 
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entitled to basic employment rights such as annual leave and the 

National Minimum Wage. 

 Now Pimlico appealed to the EAT and the EAT endorsed the 

tribunal’s approach. So the tribunal had quite rightly looked behind 

the written agreements and looked to the actual reality of the 

situation, and they found that in practice Mr Smith was under an 

obligation to provide his service personally and he could not send a 

substitute. There were also restrictive covenants in his contract, 

which pointed away from him being self-employed. 

Zuraida Curtis: The tribunals actually looked at the actual working practices rather 

than just the contract on its own? [0:02:59.0] 

Fiona Cuming: Well that’s right, and also the degree of control that Pimlico had over 

him. Now Pimlico appealed that decision to the Court of Appeal, and 

the Court of Appeal endorsed the tribunal’s approach as well, and 

that’s why it’s now heading for the Supreme Court. 

Zuraida Curtis: The findings were different in Deliveroo, weren’t they? [0:03:13.7] 

Fiona Cuming: Yes. This is a case that concerned the Deliveroo food riders, and this 

one’s a bit of an anomaly, and it’s also a case that wasn’t in the 

tribunal. It was actually a union seeking to gain recognition for 

collective bargaining purposes for the riders. They submitted an 

application to the central arbitration committee that determines issues 

such as that, and the CAC, it rejected the application because it said 

that the riders weren’t workers and therefore there was no right for 

them to have recognition. But as I say, this one is an anomaly. 

 It may be the reason that it found was because the riders had the 

right to allocate a substitute to do the work for them. So they could, 

say, have a friend turn up and do that. The CAC thought that was 

really important, whereas in Pimlico there had been no such clause. 

Zuraida Curtis: Okay, that’s an interesting contrast. But the tribunals have also been 

quite busy with shared parental leave cases. Steven, can you fill us in 

on the cases coming up for appeal in 2018? [0:04:10.9] 

Steven Simpson: Sure, so we’ve got two cases coming up in the EAT. The first is Ali 

and Capita Customer Management, and the second is Hextall and 

Chief Constable of Leicestershire Police. 

 So the issue in both is really quite simple: Do employers that give 

enhanced maternity leave also have to enhance shared parental 

leave? In other words, is it sex discrimination against men not to do 

so? In terms of Capita’s policy in Ali, mothers get fourteen weeks’ 

enhanced maternity pay on full pay with the rest at statutory maternity 

pay, while fathers are just entitled to two weeks’ paternity leave on full 

pay and then statutory paternity leave is paid at the statutory 

minimum. 

 And then Leicestershire Police’s policy is that police officers on 

maternity leave receive eighteen weeks and officers on shared 

parental leave are paid at the statutory minimum level only. So it’s 

basically whether that’s discrimination or not. 



  

 3 
This podcast was brought to you by XpertHR  
http://www.xperthr.co.uk/audio-and-video/ 

 

Zuraida Curtis: And were there any unusual aspects to these cases? [0:04:59.7] 

Steven Simpson: So in the Ali case, Mr Ali’s wife had postnatal depression and medical 

advice was that returning to work would assist with her recovery. So 

in that case there was actually a real need for him to take the leave, 

rather than it just being a preference between the couple. 

 And in Hextall, technically the shared parental leave regulations don’t 

actually apply to police officers, although police forces policies do 

actually mirror the legislation. So in that case there can’t be a 

discussion about the purposes behind the regulations, such as 

encouraging childcare to be shared. So in some ways they’re not 

actually ideal test cases but they’re the best that we’ve got for 

employers at the moment. 

Zuraida Curtis: And how did the tribunal find in these cases? [0:05:36.1] 

Steven Simpson: So Mr Ali claimed direct sex discrimination, arguing that although he 

got full pay for the first two weeks, for the next twelve weeks he was 

denied the benefit of full pay and actually deterred from taking shared 

parental leave. In that case the tribunal upheld his direct 

discrimination claim. The tribunal accepted that men are encouraged 

to play a greater role in caring for their children these days, and the 

choice of primary carer among the couple should be free of 

generalised assumptions. So in that case Mr Ali was best placed to 

perform the role, given his wife’s depression. 

 And in Hextall, both the direct and indirect discrimination claims were 

dismissed. It’s actually a contrast with the Ali case. The direct 

discrimination claim was rejected because the chosen comparator, a 

police constable who’d given birth to a child and is on maternity leave 

is in a different position than the male police officer. And for indirect 

sex discrimination the suggested provision criterion or practice of 

paying only the statutory rate of pay to those taking a period of 

shared parental leave doesn’t cause a particular disadvantage to 

men. The police pay both men and women the same while they’re on 

shared parental leave. So that’s why the Hextall case failed. 

Zuraida Curtis: And what does this mean for employers? [0:06:42.9] 

Steven Simpson: So really it means for employers that they have to decide whether, if 

they offer maternity leave at an enhanced rate, whether they also 

need to offer shared parental leave at an enhanced rate, and we’ve 

seen a few cases in real life where that’s happened. The one that’s 

really jumping out in the last few weeks is insurance company Aviva, 

which has just introduced a new enhanced shared parental leave 

policy, in fact an enhanced family-friendly policy that applies to all 

employees having children from 19th November 2017 onwards. So 

they all get 26 weeks’ leave on full basic pay, no matter what their 

gender or sex orientation is. So for example, it covers adoptions and 

adoption leave as well, and there’s no eligibility criteria. So we don’t 

actually know whether that employer was influenced by these cases 

when it came before the employment tribunal, but it’s a good example 

of a company that’s taken the step of equalising the maternity leave 

and shared parental leave. 
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Zuraida Curtis: Do we have a date for when these appeals are being heard? 

[0:07:37.0] 

Steven Simpson: So the Ali case is expected to be heard in the EAT on 21st and 22nd 

December 2017, and the Hextall case is expected to be heard in the 

EAT on 16th January 2018. So these are definitely cases for 

employers to look out for in the New Year. 

Zuraida Curtis: Moving onto disability, Fiona, could you shed some light on the cases 

heading for appeal in 2018? [0:07:57.6] 

Fiona Cuming: There are a couple of quite important cases coming up next year. 

Now the first one I’m going to be looking at is Donelien and Liberata 

UK Ltd. Now this is a case about reasonable adjustments. 

Zuraida Curtis: And can you remind us of when the duty to make reasonable 

adjustments arises? [0:08:13.8] 

Fiona Cuming: Well yes, because the duty, it only arises when an employee is 

disabled, within the meaning of the equality legislation, and the 

employer knows (i.e. has actual knowledge) or could reasonably be 

expected to know, and that is has constructive knowledge that the 

employee is disabled. 

 And indeed in this case that was the issue. Did the employer know 

and did the employer have constructive knowledge that the employee 

was disabled? 

 Now the employer had sent the employee to occupational health, and 

occupational health had provided a report which wasn’t very detailed, 

so the employer went back and asked for more information. They got 

a little bit more but not sufficient detail, shall we say. 

 Now Ms Donelien brought a claim in the employment tribunal 

because her employment had ended and she said her employer 

should have made reasonable adjustments and that basically they 

had constructive knowledge that she was disabled. 

Zuraida Curtis: So what did the tribunal find? [0:09:08.1] 

Fiona Cuming: The tribunal found that Liberata did not have constructive knowledge 

that she had a disability, and she appealed to the EAT. 

Zuraida Curtis: And what did the EAT decide? [0:09:18.2] 

Fiona Cuming: Yeah, the EAT found that she had had a number of medical 

complaints that had caused her to be absent from work, and that 

Liberata had difficulty disentangling from those complaints what she 

could do and what she would not do. And Liberata had formed its own 

view that she was not disabled and it had not relied uncritically on the 

occupational health report. So they found that Liberata had taken 

reasonable steps to understand her medical position and although 

other employers might have followed up more, they had done 

sufficient, and that the test for constructive knowledge, it’s one of 

reasonableness, it’s not one of perfection. And Ms Donelien, she’s 

appealed to the Court of Appeal and the court heard the appeal on 

29th November and that decision will be delivered in 2018. 
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Zuraida Curtis: Does this case have any implications for employers? [0:10:09.8] 

Fiona Cuming: Yes, I think it’s actually got quite important implications because if the 

appeal is unsuccessful then I think employers will be quite reassured 

about that, because basically if they’re saying that all employers need 

to do is to take reasonable steps to discover when an employee is 

suffering from a disability, then obviously that’s easier than if the 

appeal is successful. Then it would mean that employers will be 

having to take considerably more steps investigating whether or not 

an employee is disabled. So they would have to be following up 

everything on an occupational health side. They’d probably need to 

review their procedures and their policies as well, as to how sickness 

absence and other issues are addressed. So we wait with interest to 

see what the decision is. 

Zuraida Curtis: Right, and another case heading for appeal is the Peninsula Services 

vs Baker case. What were the facts of this case? [0:11:04.2] 

Fiona Cuming: Mr Baker, he worked as a legal representative in the tribunals for 

Peninsula. He mentioned to his manager that he might have dyslexia. 

Nothing really much was made of it but it was noted that that was the 

case. And a few months later he said that he couldn’t take a case due 

to his disability. Now that was the first time that he’d mentioned it in 

those terms, so Peninsula referred him to occupational health, and 

occupational health took the view that he was likely to be disabled. 

 Peninsula weren’t too impressed with occupational health support 

because they thought that Mr Baker may have put words into the 

mouth of occupational health. 

 Now around the same time another manager authorised surveillance 

on Mr Baker over concerns that they thought he might be building up 

a private caseload. In actual fact, the surveillance showed that he 

was visiting his mother during the working day. Peninsula instigated 

disciplinary proceedings and he found out in the course of those 

proceedings that he had been under surveillance. So he brought 

claims for victimisation and harassment arising out of that, and he ran 

his case in the tribunal on the basis that he was not legally required to 

prove that he was in fact disabled, and that he only needed to 

establish that the harassment related to his disability. 

Zuraida Curtis: And what did the tribunal find? [0:12:18.9] 

Fiona Cuming: They found that the real reason for the surveillance was his 

disclosure that he was disabled, but they said that this did not amount 

to harassment because he didn’t know about it at the time of the 

surveillance. However, they found it did amount to harassment when 

he found out about it in the course of the disciplinary proceedings. So 

they upheld his complaint and Peninsula appealed to the Employment 

Appeal Tribunal. 

Zuraida Curtis: And what did the EAT find? [0:12:42.0] 

Fiona Cuming: Well they started by saying the case raised a question in which 

currently there was no authority, and that is whether or not someone 

bringing a claim for harassment has to have shown that they have a 

disability rather than just have asserted they have a disability, and 
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they formed the view that they must have proved they had a disability 

before they can proceed on such a claim. They also found that the 

tribunal had not properly explained how notifying Mr Baker of the 

surveillance amounted to harassment because in the EAT’s view they 

thought the finding was that the employer had wanted to follow ACAS 

guidance and give Mr Baker all the evidence he needed to defend 

himself. 

 Mr Baker is appealing to the Court of Appeal and the court’s expected 

to hear this on 27th March next year. 

Zuraida Curtis: So quite a controversial decision then? [0:13:31.3] 

Fiona Cuming: Well that’s right. There’s no certainty that this decision is correct 

because if one just looked at the clause in the Equality Act that deals 

with harassment claims it doesn’t include any express requirement 

that the protected characteristic must actually be possessed by a 

claimant. It seems to be a harsh decision because it suggests that an 

employee is protected if they have a disability or are associated with 

someone with a disability, or indeed are perceived to have a 

disability, but not if you’re merely asserting that you are disabled. So 

another one there that we await with interest. 

Zuraida Curtis: Well that’s certainly an interesting one to watch for in 2018. There 

have also been a number of cases on annual leave. Steven, where 

are we with the holiday cases? [0:14:12.5] 

Steven Simpson: The holiday pay cases have now died down on what should be 

included in holiday pay calculations. So commission, voluntary and 

compulsory overtime and other allowances such as travel allowances 

and so on. So we had a big case – Dudley and Metropolitan Borough 

Council and Willetts, which confirmed that voluntary overtime and not 

just compulsory overtime has to be included, as long as it’s 

intrinsically linked to performance of the workers’ tasks. So that case 

law is fairly settled now. 

 However, I think we’re going to see more first-instance cases 

applying that in 2018. So the best example we reported in 2017 is 

Flowers and East of England Ambulance Trust, where overtime for 

shift overruns for ambulance workers was found to be intrinsically 

linked to performance of the ambulance workers’ tasks, as they 

couldn’t just leave in the middle of an emergency, and so that had to 

be included in holiday pay. 

 But in the same case, in contrast, intermittent and voluntary overtime 

that was irregular was found not to be intrinsically linked to the tasks 

and didn’t have to be included. So I think we’re going to see more of 

those sorts of cases in employment tribunals where a whole load of 

different types of payments are argued to be included in holiday pay, 

and they’ll just be applying the case law we’ve already had. 

Zuraida Curtis: Okay. What are the implications for employers? [0:15:23.3] 

Steven Simpson: So really that employers should now be alert to the wide variety of 

payments and allowances that have to be included in holiday pay or 

they could face one of these claims. 
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Zuraida Curtis: There appears to be a shift to cases about the carry-over of holiday. 

Can you tell us a bit more about this? [0:15:37.1] 

Steven Simpson: Yeah, I think this is going to be the big case law issue related to 

annual leave in 2018, i.e. whether workers who don’t take leave for 

reasons beyond their control other than sickness can carry the leave 

over. 

 So in November we had the ECJ judgement in Sash Window and 

King, in which Mr King was a salesperson on commission only. His 

employer classified him as self-employed so he took no holiday pay 

when he took leave. So on termination Mr King claimed unlawful 

deductions from wages covering over thirteen years of holiday pay. 

So that was covering tens of thousands of pounds worth of back pay 

that he was claiming. 

 And when his claim reached the Court of Appeal the case was sent to 

the ECJ. So the ECJ has now said that a worker must be able to 

carry over unused holiday where the employer doesn’t put the worker 

in a position to exercise the right to take paid annual leave in the first 

place. 

 So that case now goes back to the Court of Appeal for it to apply the 

ECJ ruling, and we should get the Court of Appeal judgement some 

time in 2018. 

Zuraida Curtis: So what implications does this case have on the gig economy? 

[0:16:36.2] 

Steven Simpson: So I think the Sash Window case is very important for gig economy 

companies. So a number of those sorts of staff have successfully 

argued that they’re actually workers and not self-employed, as Fiona 

was talking about earlier. So following Mr King’s success I think many 

more gig economy workers might be tempted to claim worker status. 

Zuraida Curtis: And are there any other implications for employers? [0:16:55.0] 

Steven Simpson: So I think Sash Window for all employers could open their doors to 

further holiday pay claims from individuals who claim that they were 

actually workers all along. So the ECJ decision casts doubt on 

limitations on claims for historical non-payment of holiday pay in the 

big case, Bear Scotland and Fulton, that we had a few years ago. So 

the EAT in that case barred workers from bringing unlawful 

deductions claims where a period of more than three months has 

elapsed between successive underpayments of holiday pay. 

And I think the Sash Window case also puts into doubt the deductions 

from wages limitation regulations that came in a few years ago that 

now appear to contravene EU law, where the case relates to holiday 

pay. The regulations impose a two-year limitation period on most 

unlawful deductions from wages claims. So I think it’s really important 

for employers to be aware that they could face claims dating back 

even decades in the next twelve months. 

Zuraida Curtis: So a busy time ahead for both employers and employment lawyers. 

Another big case in this area heading for appeal is the Shannon 
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versus Rampersard case. Can you tell us what happened in this 

case? [0:17:51.6] 

Steven Simpson: Yeah, I think that’s going to be quite a big case in 2018. So in that 

case a care home worker who didn’t take annual leave subsequently 

claimed in a tribunal that he was entitled to be paid for the untaken 

leave. The tribunal and subsequently the EAT rejected this claim, the 

tribunal applying the Sash Windows case. In the domestic courts that 

was accepted. Mr Shannon was not prevented from taking leave for 

reasons beyond his control. Mr Shannon was aware of his rights but 

chose not to request paid leave. He couldn’t carry forward his past 

entitlement to be paid in lieu of holiday when his employment was 

terminated. 

Zuraida Curtis: And do we know the date of the appeal? [0:18:25.8] 

Steven Simpson: So he is appealing the EAT decision to the Court of Appeal, which is 

expected to hear the case on 20th March 2018. 

Zuraida Curtis: And looking ahead, what can we expect to see? [0:18:35.2] 

Steven Simpson: I think it’ll be interesting to see if any claimants try to seek to carry 

over leave after being unable to take the leave for other reasons 

beyond their control. So could we see, for example, claimants arguing 

that their employer prevented them from taking leave because of 

work pressures such as staff shortages or a big project in the second 

half of the year? So really whether the ‘reasons beyond their control’ 

phrase will be widened out to other circumstances. 

Zuraida Curtis: Throwing into the mix that without the fee system in 2018 we can 

expect to see a more litigious environment, Steven? 

Steven Simpson: Yeah, I think now the fees barrier has gone, that’s really the big 

question for 2018. Will this mean that employers will face more claims 

overall, for example, small value claims, more discrimination claims 

like disability and sex and pregnancy discrimination? 

Zuraida Curtis: Well thank you Fiona and Steven. You can find out more about these 

cases on our website under the Law Reports tool. That brings us to 

the end of the podcast, which you’ve been listening to with me, 

Zuraida Curtis. Until the next time, it’s goodbye from us. 

 


