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Laura Merrylees: Hello and welcome to this week’s podcast with me, Laura Merrylees. 

With Valentine’s Day around the corner, it feels like an opportune 

time to take a look at the tricky issue of workplace romances. 

Admittedly, it may not be the most romantic thought, but it’s not 

uncommon for conduct issues to arise when two colleagues are either 

in a relationship or when a relationship breaks down. Principal 

employment law editor, Stephen Simpson, is here with me today to 

guide us through the challenges that you may face. Stephen, what 

are the main issues that arise for employers? [0:00:38.4] 

Stephen Simpson: According to an XpertHR survey on workplace relationships, some of 

the main issues for employers are whether to have a written policy on 

personal relationships at work? If so, what the rules within the policy 

should be? For example, do employees have to inform the employer 

when they get into a relationship? And then conduct issues, such as 

inappropriate behaviour from the couple, conflicts of interest – for 

example favouritism if one is a manager. Breaches of confidentiality 

between the couple and bullying and harassment, particularly if the 

relationship goes wrong. 

Laura Merrylees: Okay, well let’s take those issues in turn. So some employers will 

have a policy in place on personal relationships at work, won’t they? 

[0:01:11.2] 

Stephen Simpson: Yes. Any employer could adopt a written policy, although in practice it 

will be mainly large employers. The policy allows the employer to 

strike a balance between protecting its business interests and the 

rights of employees to a private life, which will be limited if rules are 

placed on workplace relationships. 

Laura Merrylees: Okay, then, picking up on the specific rules that employers might put 

in place, what should the scope of the policy be? [0:01:30.8] 

Stephen Simpson: It’s really important to say clearly in your policy that it applies to 

everyone in the organisation, including senior managers. While that’s 

partly to do with senior staff setting an example, it’s also important 

that senior staff can’t abuse their power, for example by starting a 

relationship with junior staff over whom they may have a lot of power. 

Laura Merrylees: And of course the policy should apply whatever the couple’s 

protected characteristics? [0:01:50.3] 
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Stephen Simpson: Yes. So clearly in this day and age if a gay couple are treated less 

favourably than a heterosexual couple, for example if the policy is 

applied more strictly to them, that would be a fairly blatant case of 

discrimination. 

Laura Merrylees: Yes, absolutely. That would be a clear cut case of direct sexual 

orientation discrimination. And you touched earlier on the right to a 

private life under the Human Rights Act. This will influence, won’t it, 

when the policy should apply? [0:02:10.7] 

Stephen Simpson: Yes. Definitely I’d say if you’re seeking to control what employees are 

doing outside work, human rights issues come into play. A general 

rule of thumb that you can use is employers can control employees’ 

actions only when they’re working, or their actions have a direct 

impact on their employment, for example if the actions are bringing 

the employer into disrepute. 

Laura Merrylees: And there are different levels of strictness an employer could apply, 

aren’t there? [0:02:31.0] 

Stephen Simpson: Absolutely. So many employers will be fine with two colleagues 

having a relationship, as long as their conduct doesn’t affect their 

work. So an employer could state in the policy that workplace 

relationships are fine, as long as they don’t negatively influence the 

employee’s conduct while at work. 

Laura Merrylees: So looking, then, at the tricky point as to how you define inappropriate 

conduct, the policy can give some examples of the type of conduct 

that will be considered to be inappropriate, can’t it? [0:02:54.6] 

Stephen Simpson: Yes. So you could have a broad ban included in the policy on intimate 

behaviour during worktime, for example kissing, touching or holding 

hands. An employer could state in the policy that a breach of this rule 

will lead to disciplinary action. 

Laura Merrylees: And what are the other areas of conduct that the employer might want 

to flag up in its policy? [0:03:10.3] 

Stephen Simpson: The employer could also require employees in a relationship to keep 

communications in the workplace professional, particularly electronic 

communications, where the couple might use their work email, for 

example, or other form of internal communication to send each other 

inappropriate messages. Employees in a relationship should be 

reminded that communications may be monitored by their employer 

for legitimate reasons. 

Laura Merrylees: Yes and what about breaches of confidentiality? I think you 

mentioned earlier that this was a concern raised in the survey. 

[0:03:34.3] 

Stephen Simpson: Yes. I think it’s a difficult one to enforce, but employers should be 

vigilant when it comes to employees giving away confidential 

information to their partner. 

Laura Merrylees: Okay, so what would be an example of that? [0:03:42.8] 

Stephen Simpson: Say an employee is in a relationship with a colleague and has a 

confidential meeting with someone and intimate details about another 
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employee are revealed at that meeting, for example details about a 

personal problem, then it would be completely in appropriate for that 

employee to go home and discuss it with their partner if they work 

together. 

Laura Merrylees: Yes and that principle could of course extend, I suppose, to the 

disclosure of commercially sensitive information as well. So any of 

these issues could potentially lead to disciplinary action. [0:04:06.8] 

Stephen Simpson: Yes and for that reason the safest thing for employers to do is to set 

out the areas of concern in the policy and to warn employees in the 

policy wording that breaches could lead to disciplinary action. 

Laura Merrylees: Yes, it’s always wise to set out clearly in policies what actions will be 

considered as misconduct. Moving on to a very tricky area of the 

policy, can an employer require an employee to tell a manager if they 

are in a relationship with a colleague? [0:04:29.7] 

Stephen Simpson: There’s nothing to stop an employer from having that requirement to 

inform it of a personal relationship with a colleague, particularly if the 

relationship is with someone who is in the same department or 

section or someone who is not the same level in the organisation, i.e. 

a manager in a relationship with a non-manager. 

Laura Merrylees: Okay. And in circumstances when that relationship hasn’t been 

disclosed, what should employers do if an employer finds out that two 

employees are in fact in a personal relationship? [0:04:53.3] 

Stephen Simpson: In many cases where there is expected to be no conflict of interest, a 

brief informal chat between the employees and their managers along 

the lines that the relationship should not affect their work will be 

sufficient. The information can then be recorded on the personal files 

of both employees and treated in strictest confidence. 

Laura Merrylees: Yes, but presumably in some cases there will be a conflict of interest? 

[0:05:12.5] 

Stephen Simpson: Yes. That’s clearly going to be the case if one person in the 

relationship has managerial authority over the other. The employer 

should reserve the right in the policy where there’s a conflict of 

interest to elect to transfer one or both of them to another department 

or section, or to change the reporting lines following consultation with 

them both. 

Laura Merrylees: I’ve heard that in the US, some employers require employees who 

start a relationship with a colleague to sign a so-called ‘Love 

Contract’. I understand that’s an agreement that can include 

assurances the relationship is consensual and that neither employee 

will bring a claim for sexual harassment against the other if the 

relationship ends. In your view, do you think this approach could work 

in the UK? [0:05:48.1] 

Stephen Simpson: My instinct from a UK employment law point of view is that that would 

be a step too far. Again, it comes back to the human rights arguments 

as to how far an employer can interfere with an employee’s personal 

life. If I was advising a client who is thinking of introducing a contract 

like that, I’m bound to say that I would advise against it, as it could be 
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a breach of human rights laws and I think UK employment tribunals 

are going to find it unenforceable, anyway. 

Laura Merrylees: So looking at the extreme end of the scale, some employers may 

want to have a blanket ban on any form of personal relationship 

between work colleagues. Do you think that’s realistic? [0:06:19.1] 

Stephen Simpson: No, I don’t think so. I think in many cases all the employer is going to 

do in that case is to drive the relationship underground and 

discourage employees from being open in the first place. This is 

again a potential breach of the Human Rights Act, with human rights 

principles not generally allowing employers to place wholesale 

restrictions on relationships between two consenting adults. 

Laura Merrylees: Okay. Well let’s move on now to look at a nightmare scenario for HR 

and that’s a personal relationship breaking down between couples 

who work together. [0:06:45.2] 

Stephen Simpson: As you say, that’s something an HR person would dread having to 

deal with. The employer could have a rule in its policy that employees 

in a personal relationship inform it if the relationship status changes, 

for example if the parties split up. 

Laura Merrylees: So in effect that would be an early-warning system, I guess, for 

potential problems? [0:07:00.7] 

Stephen Simpson: Yes. It’s a good opportunity for the employer to deal with any potential 

problems early and to warn the employees of the behaviour expected. 

In practice, the employer may find that the employees are taking 

steps anyway to sort out the problem. For example, one or both of 

them might be looking for a new job or looking for an internal transfer 

because they are no longer comfortable working with each other. 

Laura Merrylees: Okay, but assuming that there is a problem, for example one is 

bullying the other, or both are acting immaturely, what then? 

[0:07:24.8] 

Stephen Simpson: Then it becomes a disciplinary issue where the normal procedure 

should apply with, depending on the seriousness of the conduct, 

warnings with the chance to improve behaviour, or dismissal if the 

conduct is considered to be gross misconduct. 

Laura Merrylees: And what if it is, in fact, both parties that are acting inappropriately? 

[0:07:39.6] 

Stephen Simpson: It’s almost easier to deal with if it’s only one of two whose behaviour 

is inappropriate, because then it’s a straightforward discipline 

problem. But if it is both, then an informal meeting may be the best 

first step, followed by formal disciplinary action against one or both of 

them if their behaviour does not improve. 

Laura Merrylees: And consistency of treatment will be key there. So that’s an overview 

on employer’s rules on workplace relationships. Let’s run through 

some other common questions in this area that tribunals have been 

asked to tackle. First off, is it sexual harassment for a man to 

compliment a female colleague on her appearance? [0:08:09.4] 
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Stephen Simpson: It depends. A one-off compliment that she looks nice or she looks 

particularly smart from one colleague to another when they know 

each other well is unlikely to constitute harassment. However, if the 

comment is sexual in nature or intrusive or keeps happening, then 

that could definitely constitute sexual harassment. 

Laura Merrylees: So context will be relevant here, won’t it? And tribunals will take into 

account the surrounding circumstances. Have you an example from 

case law when this has happened? [0:08:32.9] 

Stephen Simpson: The case Mrozinski v Q Medical Technologies Ltd is a really useful 

one, because it shows it can be a fine dividing line between what is 

and is not sexual harassment. In that case, there were various 

allegations against a manager about comments that he made to a 

female employee, some of which were upheld and some of which 

were not. 

Laura Merrylees: So what were the comments that were not upheld, then? [0:08:50.6] 

Stephen Simpson: The tribunal found that the manager’s comments to consultants that 

they had “missed out on the opportunity to see a presentation by a 

beautiful young lady” when the claimant didn’t give a presentation 

she’d been due to give was found to be not harassment, because 

there was an element of humour and evidence that the claimant 

herself actually found the comment funny. 

Laura Merrylees: Okay. And on the flipside, an example of something that was found to 

be harassment in that case. [0:09:11.8] 

Stephen Simpson: When the claimant was putting a name badge on her left breast at a 

sales conference, comments from the manager that he was watching 

her and rather enjoying himself were found to be of a sexual nature 

and intended to demean the claimant. 

Laura Merrylees: Another question that has come up in tribunals is, is it sexual 

harassment to ask a colleague out on a date? [0:09:29.8] 

Stephen Simpson: Again, it depends on the context. It’s unlikely to be harassment if an 

employee simply fancies a colleague at the same level and asks them 

out, even if the colleague does not feel the same way and says no, as 

long as the employee does not persist and accepts rejection with 

good grace, a tribunal is unlikely uphold a sexual harassment claim. 

Laura Merrylees: Okay, but there are clearly going to be instances in which pursuing a 

colleague romantically can be sexual harassment? [0:09:53.0] 

Stephen Simpson: Yes, that would be the case if the employee persists even though the 

colleague has made their feelings clear. 

Laura Merrylees: Of course, it could also be discriminatory if a manager asks out a 

subordinate? [0:10:01.8] 

Stephen Simpson: Yes. Under the Equality Act, it could amount to direct discrimination 

and harassment if, for example, a manager uses their position and 

gets the junior employee to make sexual advances in return for 

favourable treatment, such as a promotion or a pay rise. 
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Laura Merrylees: Well looking again at the case law, there was a case relatively 

recently of a manager harassing an employee by asking her out, 

wasn’t there? [0:10:20.6] 

Stephen Simpson: Yes. The case is AA Solicitors Ltd v Majid and that’s a particularly 

unpleasant example of sexual harassment. There a trainee solicitor at 

a sole practitioner was asked out multiple times by the lawyer who 

owned the practice, so basically her boss. 

Laura Merrylees: Yes and, as you say, an obvious example of sexual harassment 

there. [0:10:37.3] 

Stephen Simpson: Yes and the tribunal actually awarded the claimant £20,000 for sexual 

harassment and the award was upheld by the EAT in 2016. The 

lawyer was clearly using his position of power over a trainee for his 

own nefarious ends, according to the tribunal. 

Laura Merrylees: And, lastly, can a line manager legitimately interfere with employees’ 

personal relationships? [0:10:55.6] 

Stephen Simpson: It’s worth mentioning the scenario, which arose in the tribunal case of 

Craddock v Fontoura t/a Countyclean, which I have to say is one of 

the strangest cases ever reported on XpertHR. 

Laura Merrylees: Okay, so what happened in that case? [0:11:07.0] 

Stephen Simpson: There the owner of a small business attempted to play matchmaker. 

The tribunal memorably described him as ‘playing Cupid’ between a 

male and a female employee. He suggested repeatedly to the male 

employee that he should go out on a date with the female employee, 

despite the fact that she already had a boyfriend. 

Laura Merrylees: And who then brought the sexual harassment claim? [0:11:24.5] 

Stephen Simpson: Unusually it was the male employee who claimed harassment, saying 

that the business owner’s determination to play Cupid caused him 

extreme embarrassment. He was awarded £4,500 for sexual 

harassment, which is a big sum for a small business. 

Laura Merrylees: As you say, unusual as that case may be, it’s a good example for 

employers to show line managers of the wide variety of conduct that 

can constitute sexual harassment and it can be harassment to 

interfere in employees’ private lives. Well thanks very much, Stephen. 

You can find lots of resources on the site that will help you put in 

place a policy or tackle any issues if they arise, including a specific 

template policy and a how to guide on managing personal 

relationships at work. Well that brings us to the end of this week’s 

podcast, which you’ve been listening to with me, Laura Merrylees. 

We’re back next Friday, but until then it’s goodbye from us. 

  


