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Laura Merrylees: Hi and welcome to this week’s XpertHR podcast with me, Laura 

Merrylees and Ellie Gelder. To kick the year off we will be taking a 

look at the main changes to employment law which are coming into 

force this year and that is going to be busy, isn’t it, Ellie? [0:00:25.1] 

Ellie Gelder: Absolutely, Laura. There are a number of big changes coming into 

force that those working in HR are going to be impacted by. 

Laura Merrylees: And, of course, Brexit. Now, it’s difficult to be certain, but what can 

businesses be doing now, as far as anyone can predict, to prepare for 

Brexit? [0:00:41.0] 

Ellie Gelder: Absolutely, it’s really uncertain, but employers can be assessing their 

current staff composition and recruitment needs. So specifically 

looking at the number of European Economic Area or EEA staff in the 

UK and the roles or the areas of the business that those members of 

staff work in and employers can recheck their staff’s nationality and 

that is absolutely fine, but that should be done across the board, 

because you really want to avoid any issues of discrimination, it’s 

very important. 

Laura Merrylees: So, yes, as you say, much is, of course, unknown at this stage 

around Brexit, but we’ll of course be keeping the site and our hot topic 

on Brexit updated as we find out more. So just turning now to one of 

the big changes that we can expect to see and that is gender pay gap 

reporting. Ellie, can you just sum up what the requirements are going 

to be? [0:01:29.6] 

Ellie Gelder: Yes. So essentially those private and voluntary sector employers with 

more than 250 relevant employees are going to be required to publish 

their gender pay gap information on an annual basis and that 

information will need to be published on the employer’s website, as 

well as a government-sponsored website. And it is just worth adding 

that the government intends to bring in gender pay gap reporting 

requirements for public sector bodies as well, that would largely 

mirror the private and voluntary sector provisions. 

Laura Merrylees: Okay, so turning to the private and voluntary sector requirements, the 

government has recently published revised final regulations in this 

area, hasn’t it? [0:02:07.4] 

Ellie Gelder: That’s right. So on 6th December last year the government published 

a further set of draft regulations which, subject to parliamentary 
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approval, are due to come into force on 6th April 2017. So they are 

essentially the final regulations. 

Laura Merrylees: So employers need to get to grips with their obligations pretty quickly 

then, don’t they? [0:02:23.9] 

Ellie Gelder: Absolutely. The snapshot date on which employers must capture their 

pay data is 5th April 2017 and 5th April each year after that. In relation 

to bonus pay, employers are going to need to take into account all 

bonus payments made in the twelve months preceding 5th April 2017. 

So while employers have until 4th April 2018 to publish their data, they 

are going to need to start collecting their pay data imminently.  

For XpertHR subscribers, the best first port of call is our How To 

guide on measuring and reporting a gender pay gap, which provides 

practical guidance on how to go about the calculations. There is loads 

of information in our FAQs and our Employment Law Manual, as 

ever, has the finer detail on the background to the gender pay gap 

reporting regulations. All that content can be found on our gender pay 

gap reporting hot topic page and you will find that on the right-hand 

side of the XpertHR homepage. 

Laura Merrylees: And there is also a paid-for service that subscribers may want to look 

into. [0:03:20.5] 

Ellie Gelder: Yes. In addition we are also running a paid-for XpertHR gender pay 

gap reporting service, whereby we will calculate your gender pay gap 

information based on your raw data and provide you with a bespoke, 

confidential report that sets out the figures which you will need to 

provide. 

Laura Merrylees: Okay. So just looking at those regulations that you mentioned that 

came out at the end of last year, perhaps one of the most surprising 

amendments to the previous draft regulations that we’d seen was that 

failing to comply with the new obligations may in fact reach further 

than simply damaging a company’s reputation, which was originally 

thought to be the only downside to this, as it were. [0:03:58.8] 

Ellie Gelder: Yes. So before the revised draft regulations came out, the worst 

consequence for employers who failed to comply would be that it 

might damage their reputation, but there was no actual way of 

enforcing such employers to comply. However, tucked away in the 

explanatory note to the revised draft regulations, there could also be 

legal consequences of not complying. 

Laura Merrylees: Okay. So that sounds a little bit concerning. Could you just expand on 

that? What do we know about it? [0:04:25.0] 

Ellie Gelder: What is means is that because such a failure would amount to an 

unlawful act within the meaning of Section 34 of the Equality Act 

2006, that effectively gives the Equality and Human Rights 

Commission the power to take legal action against the employer. 

Now, various commentators are questioning how often that would 

actually happen in reality and it’s also important to emphasise that the 

explanatory note doesn’t actually form part of the regulations. But I 

think it’s fair to say that it certainly gives the provisions more teeth. 
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Laura Merrylees: Yes and it’s something to keep an eye on certainly. But I think it’s fair 

to say when you’re looking at the gender pay gap regulations that the 

narrative or the commentary that organisations are going to be 

encouraged to provide is going to be absolutely key to putting the 

numbers into context. [0:05:10.8] 

Ellie Gelder: Absolutely, and HR departments are going to need to get other key 

stakeholders to buy into this. So, for example, Payroll is going to need 

to provide HR with the numbers. Also the director who is going to be 

signing off the organisation’s report. That person is going to need to 

be happy with the accuracy of the numbers. So it’s much more than 

an HR topic, it’s really going to require a team effort. 

Laura Merrylees: Okay. So we’re going to look at the gender pay gap regulations in far 

more detail with a panel of employment law experts in our special 

webinar which is coming up on 8th February and listeners can register 

for this by going to the link on our gender pay gap reporting hot topic 

page. [0:05:50.4] 

Ellie Gelder: So moving on to the next big change then, Laura, is the 

apprenticeship levy. [0:05:55.4] 

Laura Merrylees: Yes. So April is also likely to see the introduction of the 

apprenticeship levy. 

Ellie Gelder: Can you just remind us what that is and what it’s going to mean for 

employers? [0:06:03.4] 

Laura Merrylees: Yes. The apprenticeship levy really just represents a new way of 

funding apprenticeship training. So it was a Conservative Party 

manifesto commitment and its stated aim is to have more than three 

million apprenticeship starts by 2020. 

Ellie Gelder: Okay. So how is it intended to work? [0:06:18.5] 

Laura Merrylees: Well the levy will be set at 0.5% of an employer’s pay bill. But 

because each employer will have an annual allowance of £15,000 

that they will be able to offset against the levy, in practice the levy will 

only in fact apply to larger employers, so those that have a pay bill of 

more than £3 million and that’s because 0.5% of £3 million is 

£15,000, the equivalent of the annual allowance. 

Ellie Gelder: Okay. So in terms of how employers will be able to access the 

funding, how is that going to work? [0:06:47 .8] 

Laura Merrylees: Well the government is setting up a new digital apprenticeship service 

and that service will be responsible for distributing the funds to 

employers in England to use on apprenticeship training and 

assessment. A separate arrangement is going to exist for Scotland 

and Wales. 

Ellie Gelder: Now as I understand it, if you’re an employer that falls within the 

scope of this levy, there is no opt-out and you will need to be thinking 

now about the steps you’ll want to take to make this work for you to 

get the most out of it. [0:07:11.8] 

Laura Merrylees: Absolutely. What we’ve just discussed really is just the bare bones of 

it and we won’t go through the detail today, because this is just an 
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overview of what we can expect in 2017, but we do have a dedicated 

podcast on the apprenticeship levy that I recorded with employment 

lawyer Matthew Lewis last year and that can be found on the audio 

and video page. 

Ellie Gelder: Moving on to a bit of a legislative trend that appears to be 

increasingly common, you’ve got a piece of legislation that has been 

enacted, but it hasn’t yet been implemented and that’s the case for 

the Trade Union Act, isn’t it? [0:07:42.2] 

Laura Merrylees: It is, yes, and we are seeing this happen more frequently. So we’re 

still awaiting implementation of the provisions of the Trade Union Act, 

and we’re expecting that implementation to take place during the 

course of the year, and again obviously look out for the updates on 

the site as and when that happens. 

Ellie Gelder: And what we do know about the provisions that will be coming in is 

that it was a pretty controversial piece of legislation as it passed 

through parliament, wasn’t it? [0:08:03.3] 

Laura Merrylees: It was, yes. 

Ellie Gelder: And I think it’s probably at the forefront of some people’s minds 

following the disruption to travel in the south-east over Christmas, 

given the train strikes. [0:08:10.5] 

Laura Merrylees: Absolutely and I think it’s probably fair to say, in fact, that the Act has 

been watered down a bit, but just a heads up then in terms of what 

we do know is that firstly there’ll be a change to balloting 

arrangements. This is going to be pretty significant as currently all 

that is required for a vote in favour of industrial action is a simple 

majority. That will be changing in the future as for a ballot to be 

successful there will need to be a minimum turnout. And there are 

basically two voting thresholds. The first applies to all industrial 

action, and that’s a 50% turnout requirement of those entitled to vote. 

But then there is this second threshold when the action involves 

important public services and in those cases in addition to the 50%, 

40% of those entitled to vote will need to say, ‘Yes’ to industrial 

action, so they’ll need to vote in favour. 

Ellie Gelder: And of course that obviously prompts us to ask, ‘What are important 

public services?’ Because I understand we saw publication of the 

regulations that define important public services at the beginning of 

December? [0:09:08.1] 

Laura Merrylees: Yes, we did. The regulations are still subject to parliamentary 

approval and we are looking at a date of, hopefully, 1st March for that 

approval, but as ever we’ll keep an eye on that and implementation of 

the balloting requirements more generally. 

Ellie Gelder: And other than the balloting thresholds, what else can we expect to 

see? [0:09:23.8] 

Laura Merrylees: There are going to be changes to the minimum notice period that a 

union will have to give employers of industrial action. Basically it is 

increasing from seven to fourteen days. We’ll also see a change to 

the information that has to be included in the voting paper. There will 
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be the introduction of finite periods within which industrial action has 

to take place. There are some changes to picketing and a couple of 

provisions which will impact the public sector and those are changes 

to check-off requirements and the amount of facility time that can be 

taken by trade union representatives. 

Ellie Gelder: Well it will be interesting to see how the Act pans out in practice then. 

I think some predict a tactical change by unions to achieve their aims, 

so we’ll just have to wait and see. [0:10:04.3] 

Laura Merrylees: Yes. 

Ellie Gelder: Moving on to another legislative change for 2017 that will particularly 

impact the public section is exit payments. [0:10:11.1] 

Laura Merrylees: Yes. There are changes on the horizon relating to rules around public 

sector exit payments. The first is the introduction of an overall limit of 

£95,000 on an individual public sector exit payment. And then in 

addition to that cap, we can also expect to see a requirement on 

individuals that fall within a certain income bracket to repay an exit 

payment if they move jobs within the public sector in the space of 

twelve months. And there will also be changes that will affect the 

calculation of redundancy payments more generally within the public 

sector. 

Ellie Gelder: But I understand the implementation date for those provisions is yet 

to be confirmed? [0:10:49.8] 

Laura Merrylees: Yes, that’s right. It’s another case of keeping an eye on the site for 

updates. 

Ellie Gelder: There’s a bit of a theme here, isn’t there? [0:10:55.2] 

Laura Merrylees: There is, yes! 

Ellie Gelder: We just don’t have dates for much of this legislation yet and indicative 

timetables seem to slip. [0:11:00.5] 

Laura Merrylees: Absolutely. We do, at XpertHR, keep in touch with the government 

departments to try and get as clear a picture as possible, but I think 

it’s fair to say there was some slippage and uncertainty around 

implementation dates last year and that may well be the case for this 

year as well. 

Ellie Gelder: Absolutely. Now moving on to our next area – tax-free childcare. Just 

briefly, what changes can we expect, I believe, in the early part of this 

year? [0:11:22.9] 

Laura Merrylees: Yes, that’s right. I mean this is a change where it really will be up to 

employers as to how far they want to get involved. In brief, the tax 

free childcare scheme will entitle eligible families to a contribution 

toward their childcare costs from the government and the top up from 

the government will be 20% of the cost. So let’s say for every 80p 

parents pay in to a childcare account, the government will pay in 20p. 

Ellie Gelder: Okay, so that doesn’t actually seem to involve employers. Where can 

they get involved if they choose to? [0:11:49.3] 
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Laura Merrylees: Well they can either provide employees with information about the 

government scheme or they can choose to make a payment into an 

employee’s childcare account. 

Ellie Gelder: So will the existing childcare vouchers scheme still operate once this 

new initiative comes in? [0:12:03.6] 

Laura Merrylees: Yes, but only in a limited way and that’s really only to the extent that 

such a scheme is already in place. 

Ellie Gelder: Okay, so it’s worth employers looking now at what they offer and what 

options they might want to consider before the new scheme comes 

in? [0:12:17.6] 

Laura Merrylees: Yes. 

Ellie Gelder: So turning to another change to tax arrangements, we saw in the 

Autumn Statement last November an announcement relating to a 

change to salary sacrifice schemes, didn’t we? [0:12:26.7] 

Laura Merrylees: Yes, that’s right. Many of our listeners will, I’m sure, have operated 

and do operate salary sacrifice schemes and just as a reminder this is 

where a benefit can be provided to an employee with certain tax and 

National Insurance advantages. However, as from 6th April of this 

year, the number of benefits that can be offered under salary sacrifice 

schemes where there are these tax and National Insurance 

contribution advantages will be significantly restricted. 

Ellie Gelder: So those benefits which would have formerly been captured by salary 

sacrifice will now basically be subject to tax and NI contributions? 

[0:12:57.6] 

Laura Merrylees: That’s essentially it, but not all salary sacrifice schemes are being 

abolished, so pension savings, certain pensions advice, childcare, 

cycle to work and ultra low-emission cars won’t be affected by this. 

And the other existing schemes that are affected will be phased out 

over time. 

Ellie Gelder: But perhaps more welcome news is that there will be an increase to 

the cost of pensions advice provided by employers on which there is 

tax and National Insurance relief? [0:13:21.8] 

Laura Merrylees: Yes, so the cost of the pensions advice that an employee can claim 

tax and National Insurance relief on is increasing from £150 to £500 

and that’s coming in from 6th April. 

Ellie Gelder: And I understand on the same date we’re also expecting to see the 

introduction of a pensions advice allowance, so what’s that? 

[0:13:40.4] 

Laura Merrylees: Well the allowance will allow people, depending on their age, to take 

a tax free amount of up to £500 from their defined contribution 

pension and that will be redeemable against the expense of financial 

advice. 

Ellie Gelder: Turning now to Sunday working, I believe we’re looking at enhanced 

protected for Sunday workers in the future. So can you just give us 

the background on this? [0:14:00.9] 
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Laura Merrylees: Yes, sure. So the government had a proposal originally to devolve 

powers on Sunday trading hours to local authorities and city mayors. 

Now that wasn’t passed by the House of Commons, it was rejected. 

But what was passed at the time were amendments which enhance 

employee rights in this area. So there will be some change in this 

area. 

Ellie Gelder: So, just in brief, what can we expect those to be? [0:14:23.8] 

Laura Merrylees: Well the changes are going to mean a shorter notice period for shop 

workers at large shops being able to opt out of Sunday working from 

three months to one month. So that’s reducing down of a notice 

period. There’ll be a new right to object to working additional hours on 

Sundays above and beyond normal Sunday working hours. And 

there’ll also be a requirement on employers to include the right to 

object to working additional hours in the statements that they provide 

to employees explaining their rights in respect of Sunday working.  

So, Ellie, shall we move on now to changes to employing foreign 

workers? That’s an area that saw much debate last year, isn’t it? So 

can you tell us what to expect in this area? [0:15:00.0] 

Ellie Gelder: Well back in March 2016 the government stated a number of changes 

that it intended to make to the existing rules on immigration and two 

big changes are coming in in April this year. First of all there is going 

to be the Immigration Skills Charge, so that’s where employers that 

employ migrants under tier two of the points based immigration 

system will be subject to a levy of £1,000 per certification of 

sponsorship per year, with some exceptions. And that’s going to be 

implemented by the Immigration Act 2016 and secondly in relation to 

migrant workers under tier two, the minimum salary threshold is going 

to be increased to £30,000. 

Laura Merrylees: Okay. And then next on the agenda is the National Minimum Wage. 

Can you just tell us what changes are planned in that area? 

[0:15:45.1] 

Ellie Gelder: Yes. So having reviewed the National Minimum Wage cycle, the 

government has decided as from April 2017 to align future changes to 

the hourly rate of the National Minimum Wage and the National Living 

Wage. So, essentially, the changes to those rates will take place at 

the same time in April each year. 

 

Laura Merrylees: Okay, and I suppose that begs the question then what will be the new 

National Minimum Wage and National Living Wage rates? [0:16:09.8] 

 

Ellie Gelder: Yes. So from 1st April 2017 the National Living Wage, so that’s the 

rate for workers aged 25 and over, is going to rise from £7.20 to 

£7.50 and then the National Minimum Wage, first of all for workers 

aged at least 21, but under 25, rises from £6.95 to £7.05 per hour. 

The National Minimum Wage for workers aged at least 18, but under 

21 rises from £5.55 to £5.60 per hour. Then for workers aged 16 or 

17 the rate rises from £4.00 to £4.05 per hour and then the apprentice 

rate increases from £3.40 to £3.50 per hour. 
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Laura Merrylees: And as is the tradition, we normally see annual increases to the other 

statutory rates in April, don’t we? [0:16:57.2] 

 

Ellie Gelder: Yes, we do and 2017 is no different. 

 

Laura Merrylees: Okay, well let’s just start off then with the family-friendly statutory 

payments. What are we going to see there? [0:17:06.6] 

 

Ellie Gelder: So from 2nd April 2017, the rate of statutory maternity pay, statutory 

paternity pay, statutory adoption pay and statutory shared parental 

pay will rise from £139.58 to week to £140.98 per week. 

 

Laura Merrylees: And will there also be a rise to the rate of statutory sick pay? 

[0:17:27.0] 

 

Ellie Gelder: Yes. From 6th April 2017 the standard rate of statutory sick pay is 

going to rise from £88.45 per week to £89.35 per week. 

 

Laura Merrylees: And what about statutory redundancy pay? Will there be a rise on that 

front? [0:17:41.5] 

 

Ellie Gelder: Well we don’t have the legislation as yet, so the maximum amount of 

a week’s pay, so that’s for the purposes of calculating statutory 

redundancy pay and also other awards, such as the basic award for 

unfair dismissal, we think that’s likely to increase on 6th April this year. 

 

Laura Merrylees: Okay. And I understand there are some changes to income tax and 

National Insurance contributions coming in this year as well? 

[0:18:02.9] 

 

Ellie Gelder: Yes, that’s right. So from 6th April 2017, personal income tax 

allowance will rise to £11,500 and the higher rate tax threshold will 

rise to £45,000. Also from 6th April 2017 the lower earnings limit for 

primary class 1 National Insurance contributions will rise to £113 per 

week. So there are the numbers that employers will need to be 

working to from April this year and just an awareness point here, 

more than an action point, although there may well be strategic 

decisions to be made around responding to employment tribunal 

claims is the fact, Laura, that employment tribunal decisions are going 

to be now available online to the public. 

 

Laura Merrylees: Yes, that’s right. So XpertHR itself already reports on a number of ET 

decisions and members of the public can in fact obtain copies of ET 

judgments in hard copy form already. There is a change to that 

because from early 2017, we believe, they are now going to be 

available via an online database. So in effect, far more accessible 

and of course this could affect the way cases are conducted, bearing 

in mind the possible damage to businesses’ reputations. 

 

Ellie Gelder: So definitely something to watch out for there. Shall we just look 

further ahead now to what may be on the horizon beyond this year? 

So we’ve got the General Data Protection Regulation coming in in 

May 2018. [0:19:20.5] 
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Laura Merrylees: Yes and that is really going to be a major overhaul of data protection 

legislation and the preparation does need to begin this year. We 

recorded a dedicated podcast on this at the end of last year with 

Sarah Thompson who is a lawyer expert in the field. So it would be 

worth listeners going to that as a first port of call. But it is, I think, 

worth flagging that the majority of the provisions will apply whatever 

the size of the organisation. 

 

Ellie Gelder: Absolutely. What else is on the horizon beyond this year? [0:19:47.9] 

 

Laura Merrylees: Well I suppose just to mention a couple of key ones. We’ve got the 

prospect of shared parental leave for grandparents and we’re also 

expecting to see changes to the taxation of termination payments at 

some point down the line. So definitely worth keeping a focus on 

these as things develop. 

 

Ellie Gelder: Indeed and we’re living in interesting times at the moment. If 2017 is 

anything like 2016, uncertainty may well be the theme for the year. 

But, as ever, we’ll keep listeners abreast of all the changes on the site 

and also through our podcast schedule. And if there are any particular 

topics you’d like to see discussed in our podcast schedule this year, 

you can let us know by emailing us at 

xperthr.feedback@xperthr.co.uk. That brings us to the end of this 

week’s podcast, which you’ve been listening to with us, Ellie Gelder 

and Laura Merrylees. We’re back again next Friday, but until then it’s 

goodbye from us. 
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