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Jeya Thiruchelvam: Hello and welcome to this week’s podcast with me, Jeya 

Thiruchelvam. The birth of a child is a life-changing event and the 

time leading up to the birth and the first year of motherhood can be 

difficult and rewarding in equal measure. New mums will face lots of 

really challenging moments, particularly in the first year, so it’s 

important that employers don’t create avoidable stress. The source of 

this stress might be some as simple as employees having to contact 

their employers during their maternity leave because their maternity 

pay or holiday entitlement wasn’t clearly explained to them. Senior 

employment law editor, Susie Munro, is here to guide us through the 

challenges that may arise. Susie, what does an employer need to 

discuss with an employee before she goes on maternity leave? 

[0:00:42.4]  

Susie Munro: Probably the most important areas are holiday, maternity pay, contact 

during maternity leave and returning part-time. These are the areas 

where it’s likely that employees will have the most questions and 

where clear communication, well in advance, should help things to 

run smoothly. 

Jeya Thiruchelvam: Okay. We know that one thing that does cause confusion for 

employees is how going on maternity leave will affect their holiday 

entitlement. It’s important, isn’t it, that employers are confident that 

they understand the relationship between holiday and maternity leave 

themselves before they start discussions with employees on this 

topic? [0:01:25.5] 

Susie Munro: Yes. There are a number of questions that employees going on 

maternity leave might have. For example, will they lose any accrued 

holiday if they don’t take it before going on maternity leave? Can they 

carry over holiday to the next year if they haven’t taken it, or can they 

have a payment in lieu of holiday? 

Jeya Thiruchelvam: What happens to an employee’s holiday entitlement then, when she’s 

on maternity leave? [0:01:47.1] 

Susie Munro: Well employees are still entitled to their statutory holiday, in addition 

to maternity leave, and they continue to accrue holiday during 

maternity leave. 

Jeya Thiruchelvam: Now this is an area that is covered by the law, but employers’ policies 

are also relevant here, aren’t they? [0:02:00.9] 
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Susie Munro: Yes. But unfortunately the Working Time Regulations, which cover 

annual leave entitlement, don’t really deal very well with the scenario 

where an employee is off for a whole year on maternity leave. 

Jeya Thiruchelvam: What is the nub of the problem with the law as it stands, then? 

[0:02:15.3] 

Susie Munro: Essentially the Working Time Regulations don’t allow carry-over of 

the first four weeks of statutory holiday, but it’s clear that employees 

must be allowed to take their holiday separately from their maternity 

leave. As maternity leave it likely to straddle two leave years, this 

could involve carrying leave over from one leave year to the next. 

Jeya Thiruchelvam: And how do employers deal with this problem in practice? [0:02:37.2] 

Susie Munro: Many employers allow employees to carry-over annual leave into the 

next leave year when they haven’t been able to take it all due to being 

on maternity leave. And allowing them to carry it over in this situation 

presents the least legal risk for the employer. 

Jeya Thiruchelvam: Okay. So far we’ve been talking about the first four weeks of statutory 

holiday. What about the additional 1.6 weeks of statutory holiday 

under the Working Time Regulations? [0:03:00.0] 

Susie Munro: Employers can agree to employees carrying this into the next leave 

year. So employees have a total minimum statutory holiday of 5.6 

weeks, that’s four weeks derived from the EU Working Time Directive 

and an additional 1.6 weeks, which was added by the UK 

Government to make sure that employees got the equivalent of eight 

bank holidays. There is no issue with carrying over the additional 1.6 

weeks, but in practice many employers don’t make a distinction and 

allow carry-over of more than 1.6 weeks’ holiday. 

Jeya Thiruchelvam: Instead of carry-over, what about making a payment in lieu of holiday 

that the employee hasn’t been able to take as a different way of 

dealing with this? Many employees might appreciate the extra money, 

rather than being able to take yet more holiday. [0:03:44.1] 

Susie Munro: So the Working Time Regulations don’t allow employers to make a 

payment in lieu of statutory holiday, except on the termination of 

employment. So employees don’t have the right to be paid rather than 

take the leave. 

Jeya Thiruchelvam: Now so far we’ve been talking about statutory holiday. What is the 

position, then, with contractual holiday? [0:04:01.7] 

Susie Munro: If the employer provides more generous contractual holiday, it will 

have more flexibility over how it deals with unused contractual 

holiday. It could make a payment in lieu of this, or allow for it to be 

carried over. Employers should set out in their contracts how this will 

be dealt with, or in their holiday policy. 

Jeya Thiruchelvam: I suppose to try and avoid the situation where an employee has lots 

of unused holiday at the end of the maternity leave period, employers 

might well have a policy requiring the employee to take accrued 

holiday before going on maternity leave? [0:04:32.8] 
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Susie Munro: Yes. Employers can require the employee to take all their annual 

leave before going on maternity leave. Or they could add it on to the 

end of maternity leave before they come back. So employers can do 

this as long as they give the employee the right amount of notice, 

that’s twice the length of the period of holiday. For example if the 

employee has ten days’ holiday to take for the remainder of the leave 

year, the employer has to give her notice at least twenty days before 

the holiday is to start. But, ideally, it wouldn’t be a case of the 

employer telling the employee when she has to take the leave, this 

should be discussed between them as early as possible to allow her 

to plan when she will take it. 

Jeya Thiruchelvam: Okay. So having a clear policy setting out how the employee deals 

with holiday entitlement and maternity leave is really important, but 

actually meeting with the employee to discuss those things as well is 

also really important. [0:05:22.4] 

Susie Munro: Yes. A meeting is usually the best way to make sure that she’s clear 

about her entitlement and to agree when she will take her holiday, 

and the earlier that meeting takes place the better, to allow time for 

holiday to be taken before the maternity leave starts. 

Jeya Thiruchelvam: Let’s move on then to look at maternity pay entitlement. This is 

another area that can be confusing and an area that many employees 

will be most concerned about. [0:05:45.5] 

Susie Munro: Yes. It’s obviously really important for employers to communicate 

clearly with the employee about how her pay will be affected. It’s 

likely to be a period of financial uncertainty for the employee as a new 

baby will mean she’ll have new outgoings, but she’ll be receiving less 

pay. So it’s important that employees understand how their maternity 

pay will be calculated, so they can plan financially for the whole 

maternity period. 

Jeya Thiruchelvam: What can employers do, then, to help employees navigate that 

financial uncertainty? [0:06:13.1] 

Susie Munro: One of the things they can do is to provide the employee with a 

schedule setting out how her maternity pay will be calculated and how 

much she will receive. If the employer pays contractual maternity 

that’s more generous than the Statutory Maternity Pay, it should 

itemise both SMP and contractual pay. 

Jeya Thiruchelvam: It’s worth mentioning here, isn’t it, that maternity pay is subject to tax 

and National Insurance in the normal way. An employer should really 

make this clear to employees and, if possible, give employees net 

calculations that will help them to plan their finances. [0:06:43.6] 

Susie Munro: Yes. That would be really helpful. 

Jeya Thiruchelvam: Employees will also be surprised to find that sometimes, even when 

they’re being paid at the standard SMP rate, there is scope for it to 

vary month by month. [0:06:53.6] 

Susie Munro: Yes. That’s because the amount of SMP due depends on how many 

Sundays there are in the month. Because SMP is calculated on a 

weekly basis. So this is another reason why it would be useful to set 
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out a schedule showing how much will be paid each month, or each 

week if they’re paid weekly. And as with the holiday entitlement, the 

employee may find it helpful to have a meeting with the employer, 

either her line manager or someone from HR, who can explain how 

her pay will be calculated. Or at least there could be a named contact 

in HR or payroll who would be able to answer any questions about 

the calculation and payment of maternity pay. 

Jeya Thiruchelvam: And employers need to remember that if the employee has a pay rise 

while they’re in receipt of Statutory Maternity Pay, the employer 

needs to recalculate that Statutory Maternity Pay. [0:07:39.5] 

Susie Munro: That’s right. For example, if an annual pay review takes place during 

her maternity leave, not only must the employer recalculate SMP from 

the date of the pay rise, it also needs to backdate it to the beginning 

of the maternity leave period. 

Jeya Thiruchelvam: How will that work in practical terms, bearing in mind that during the 

first six weeks of maternity leave, SMP is calculated at 90% of the 

employee’s normal pay and it then goes on to the standard rate for 

the following 33 weeks, or stays at 90% of pay if that is less than the 

standard rate? [0:08:08.3] 

Susie Munro: So if there is a pay rise at any time during the maternity leave period, 

even if it’s after SMP has expired, the employer needs to recalculate 

the employee’s SMP as if the pay rise had taken place before the 

initial SMP calculation period. The employer has to backdate the new 

SMP rate, so it needs to pay the employee a lump sum to reflect that 

she should have received 90% of the higher pay for the first six 

weeks. 

Jeya Thiruchelvam: Okay. So we’ve looked at leave and pay so far. Another thing that 

employers should discuss with employees before they go on 

maternity leave is contact between them during the maternity leave 

period. [0:08:44.0] 

Susie Munro: Yes. They should discuss their expectations about how much contact 

there will be, what it will be about and what form it will take. So 

emails, phone calls or letters, for example. Some employees will want 

to keep in touch with what’s going on at the workplace, with regular 

email updates, for example. Others will prefer to completely shut off 

from work concerns. But even then the employer will occasionally 

need to contact the employee, for example to consult on a 

restructure, so they should still discuss what form of contact she 

would prefer before she goes on leave. 

Jeya Thiruchelvam: And there are a few practical things to bear in mind here, aren’t 

there? [0:09:19.6] 

Susie Munro: Yes. If the employer is going to be emailing the employee, it needs to 

check which email address it should use. The employee may not 

have access to her work email, or she may decide not to check her 

work emails during maternity leave. So the employer has to check it 

has got an address that she will be checking, or should send letters 

instead. 
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Jeya Thiruchelvam: What about if a work-related question comes up that the employer 

needs to contact the employee about? Can it do that? [0:09:44.2] 

Susie Munro: Again, that’s something that it might be a good idea to discuss 

beforehand, especially for more senior employees, where this might 

be more likely to happen. 

Jeya Thiruchelvam: Okay. So that’s interesting. So there is no prohibition on this? 

[0:09:55.0] 

Susie Munro: No, there’s no prohibition. Employers can make reasonable contact 

with employees during maternity leave. But unless the employee is 

happy to be contacted, they should avoid this as much as possible. 

An employer that is frequently contacting a new mother while she’s 

on maternity leave, asking for her to help with work questions or to 

carry out work-related tasks, could face a discrimination claim or, 

perhaps, a claim for constructive dismissal if the employee decides 

that she’s got no choice but to resign. 

Jeya Thiruchelvam: And I suppose this is where preparation for handover of the 

employee’s work is essential. Employers really shouldn’t be in a 

situation where only the employee on maternity leave knows the 

answer to a particular question or can find a particular document or 

has the expertise to carry out a particular task. [0:10:38.2] 

Susie Munro: That’s right. Planning for how to cover the employee’s work well in 

advance should mean that there can be time for a handover period 

with the person or people who are going to be covering her work. 

Jeya Thiruchelvam: Employers should also, at least, keep the employee up to date about 

developments relevant to her role and should also invite her to 

events, such as team-building days or Christmas parties, 

presumably? [0:10:59.5] 

Susie Munro: Yes. Things like that are important to make sure that she still feels 

like she’s part of the team. 

Jeya Thiruchelvam: And keeping-in-touch days can play a really crucial part here, can’t 

they? [0:11:07.6] 

Susie Munro: Yes. Employees on maternity leave can take up to ten keeping-in-

touch or KIT days during their leave without losing their entitlement to 

SMP. It’s completely flexible as to what these can be used for, so it 

could be to attend a team meeting, do some work on a particular 

project or attend a conference or it could be just to come into the 

office for catch-up meetings with the line manager and colleagues. 

And meetings like that are helpful to make sure that the employee is 

aware of any developments, such as new staff or new procedures 

before she comes back to work. 

Jeya Thiruchelvam: And can employers require employees to attend work for a KIT day? 

[0:11:41.8] 

Susie Munro: No, it has to be agreed between the employer and the employee, so if 

an employee doesn’t want to use a KIT day, she’s got no obligation to 

do so. 
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Jeya Thiruchelvam: KIT days towards the end of the maternity leave period can be an 

incredibly useful way of helping the employee to adjust to being back 

at work when the time comes, can’t they? [0:11:59.4] 

Susie Munro: Yes. They can be particularly helpful for things like just making sure 

she’s got all the equipment she needs set up properly and she’s got 

access to IT systems and so on if that’s been suspended while she 

was on leave. 

Jeya Thiruchelvam: On a practical level that kind of thing is actually really important for 

helping someone settle back in. So there should be someone in the 

organisation who is responsible for making sure that’s all done before 

the employee comes back, whether or not she has taken any KIT 

days? [0:12:24.7] 

Susie Munro: Yes. So just basic things like making sure she’s got a desk and a 

chair can be overlooked if people aren’t clear who’s responsible for 

that. 

Jeya Thiruchelvam: Finally, many employees returning from maternity leave will want to 

come back on a flexible basis. They might want to reduce their hours 

or work from home to help balance their new childcare responsibilities 

with work. Employers need to bear in mind the statutory rules for 

dealing with flexible working requests and also need to avoid the risk 

of discrimination, don’t they? [0:12:49.9] 

Susie Munro: Yes. Under the statutory framework for dealing with flexible working 

requests, the employer needs to deal with the request in a flexible 

manner and give the employee their decision within three months of 

the request. It would be good practice for the employer to discuss the 

request with the employee as soon as possible and respond well 

within the three months and employers should really recognise how 

important it will be for the employee to know whether they will be able 

to return on a part-time basis and, if so, on what hours, so they can 

explore their childcare options and plan their future finances as far as 

possible. 

Jeya Thiruchelvam: And it’s also important for the employer to know if the employee is 

going to be returning to work or if they might need to recruit for a 

replacement or to cover part-time hours? [0:13:34.1] 

Susie Munro: Yes, definitely. They will need to know that in advance of the date on 

which the maternity leave period is due to end. 

Jeya Thiruchelvam: And in terms of avoiding sex discrimination, if the employer is refusing 

a request to work part-time, it needs to be able to justify that decision, 

doesn’t it? [0:13:49.5] 

Susie Munro: Yes. Because a requirement to work full-time can put women at a 

disadvantage, as it’s still women who, predominantly, have 

responsibility for childcare. If the employer takes a pragmatic 

approach to the flexible working request and explores various options 

with the employee, it’s going to be in a better position to be able to 

justify any discrimination if it does have to refuse the request for 

business reasons. 
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Jeya Thiruchelvam: The House of Commons Work and Equalities Committee reported 

last year that pregnant women and new mothers report more 

discrimination and poor treatment now than they did a decade ago. 

So you’re right, employers really can’t afford to be complacent and 

part of that is revisiting and looking afresh at their policies and 

practices around pregnancy and maternity. Thanks, Susie.  

You can find lots of resources on this topic on the site, including a 

good practice guide on supporting pregnant employees and new 

mothers and How To guides on how to deal with the holiday 

entitlement of a woman taking maternity leave and how to ensure the 

smooth reintroduction of an employee to the workplace after 

maternity leave. That brings us to the end of this week’s podcast, 

which you’ve been listening to with me, Jeya Thiruchelvam. We’re 

back next Friday, but until then it’s goodbye from us. 

 


