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Ellie Gelder: Hi and welcome to this week’s XpertHR podcast, with me Ellie 

Gelder. This week we’re looking ahead to the New Year and 

predicting the key employment cases for 2017. With me to run 

through what those in HR should be watching out for is Stephen 

Simpson, principal employment law editor, who is responsible for 

XpertHR law reports. So, Stephen, what employment issues are we 

expecting in case law in 2017? [0:00:37.3] 

Stephen Simpson: We’ve got some important cases pending on employment status in 

the gig economy, equal pay in the private sector, whistle-blowing, 

employment tribunal fees, religious discrimination and dress codes 

and I also just wanted to mention discrimination arising from disability. 

Ellie Gelder: Let’s kick off with the Uber case then. So just remind us, what is the 

gig economy? [0:00:56.0] 

Stephen Simpson: There has been a move in recent years towards companies not 

employing people in the traditional sense, but using technology to put 

an individual providing a service in touch with members of the public 

who require this service. So, in essence, engaging a worker without 

the apparent need for the usual employment relationship. 

Ellie Gelder: And Uber is the highest profile company of this type, isn’t it? 

[0:01:14.4] 

Stephen Simpson: Almost certainly. Whilst there are others, like Deliveroo, where 

individuals collect food from restaurants to deliver to customers, Uber 

is the flagship company of this type. 

Ellie Gelder: Okay, so just remind us of the Uber business model? [0:01:26.3] 

Stephen Simpson: Sure. So Uber provides an app that allows passengers to contact 

drivers directly for private car hire. Passengers download the app to 

their smartphones with Uber’s GPS tracking system locating the 

nearest available driver. The driver then has a short period within 

which to accept the fare, otherwise Uber’s system locates another 

driver. 

Ellie Gelder: So what is Uber’s contractual arrangement then with its drivers? 

[0:01:47.2] 

Stephen Simpson: The drivers pay a service fee to Uber and sign an agreement that 

conspicuously avoids any terminology that could be construed as 

creating a worker/employer relationship. 
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Ellie Gelder: And what about practical issues then, such as recruitment and 

discipline. How are they dealt with? [0:02:01.4] 

Stephen Simpson: It’s called an on-boarding process, rather than a recruitment process, 

and drivers can be deactivated if they keep refusing fares or have low 

passenger satisfaction rates, or commit misconduct. Drivers must 

also provide the service themselves, they cannot share accounts, so 

there is no question of sending a substitute. 

Ellie Gelder: And a number of drivers have challenged their status, haven’t they? 

[0:02:20.8] 

Stephen Simpson: Yes. So in Aslam and others v Uber BV and others, a group of drivers 

claimed before an employment tribunal that they are in fact workers, 

they are not self-employed, so they have some basic employment 

rights, such as minimum wage and paid annual leave. 

Ellie Gelder: And the employment tribunal upheld those claims, didn’t it? 

[0:02:36.3] 

Stephen Simpson: Yes, fairly emphatically really. The tribunal had no doubt that the 

contractual arrangement didn’t reflect the reality of the relationship 

and found them to be workers. 

Ellie Gelder: So what’s expected to happen now with that case? [0:02:46.5] 

Stephen Simpson: Although it hasn’t been confirmed yet, Uber is expected to appeal 

against the tribunal decision, which the employment appeal tribunal 

would be expected to hear in 2017. 

Ellie Gelder: Tell us about the second case now then, the Asda equal pay claim. 

[0:02:58.7] 

Stephen Simpson: We’re expecting an employment tribunal to hear the substantive 

issues in the landmark equal pay claim Brierley and others v Asda 

Stores Ltd. 

Ellie Gelder: And why is that case so important? [0:03:07.3] 

Stephen Simpson: Traditionally equal pay claims of this size have been the preserve of 

the public sector and have tended to be against the NHS or local 

authorities. We all know about the cases in the past in which dinner 

ladies have claimed that they do work of equal value to bin men. This 

case is thought to be the biggest ever equal pay claim against a 

private sector employer. 

Ellie Gelder: Okay. So who are the two comparator groups in the case? [0:03:27.6] 

Stephen Simpson: The claimants were seeking to compare their jobs in retail stores, 

which traditionally have a large female workforce, with the jobs of 

colleagues who work in distribution centres, which are more likely to 

be male dominated. The claimants’ argument is that they do work of 

equal value, so they should be paid the same as their colleagues in 

distribution. 

Ellie Gelder: And is their claim going to be heard in 2017? [0:03:47.3] 
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Stephen Simpson: We’d hope so, although we know from past experience that equal pay 

claims take a long time to be decided. One striking thing we’ve 

already seen is that Asda is challenging – so far unsuccessfully –

every part of the claim, from where the case is heard to whether the 

claimants can actually compare themselves with workers in 

distribution centres in the first place. But I’m hopeful that this case will 

finally be heard in 2017. 

Ellie Gelder: Okay, watch this space then. Moving on to the third case then, about 

whistleblowing. [0:04:11.3] 

Stephen Simpson: The big case here is Chesterton Global v Nurmohamed about the 

meaning of ‘in the public interest’ which was expected to be heard in 

October 2016, but has now, unfortunately, been delayed until 8th June 

2017. 

Ellie Gelder: And what’s the issue in this case? [0:04:25.1] 

Stephen Simpson: It relates to a change to legislation that took effect in June 2013. That 

change essentially provides that a disclosure isn’t protected unless 

the employee reasonably believes that disclosure is being made in 

the public interest. So the case law really concerns the meaning of 

that phrase. 

Ellie Gelder: So why was that change made in 2013, then? [0:04:42.4] 

Stephen Simpson: It was designed to prevent employees from disguising normal 

grievances about their own contracts of employment as protected 

disclosures, which of course is not the purpose of the legislation. 

Ellie Gelder: Absolutely. So can you just tell us what happened in Chesterton? 

[0:04:54.3] 

Stephen Simpson: The claimant was a senior manager with a big estate agent who 

raised concerns about financial irregularities. He believed that the 

company’s accounts were being fiddled to benefit the shareholders, 

which he said affected around 100 other senior managers’ bonuses 

and commission payments, as well as his own. 

Ellie Gelder: So the issue there then was whether that disclosure could be in the 

public interest? [0:05:13.4] 

Stephen Simpson: Exactly. So the case got as far as the employment appeal tribunal, 

which gave a liberal approach to that phrase and found that the 

claimants’ concerns were in the public interest, a sufficient number of 

people were affected to meet the test. So we’ll find out in 2017 if the 

Court of Appeal agrees with that more liberal approach. 

Ellie Gelder: And no doubt employment tribunal fees are going to be in the news 

again in 2017? [0:05:32.4] 

Stephen Simpson: Yes. In R (on the application of Unison) v Lord Chancellor and 

another the Supreme Court is expected to rule on the legality of 

tribunal fees. 

Ellie Gelder: So just remind us of the history of that legal challenge. [0:05:45.2] 
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Stephen Simpson: As everyone will know, since July 2013, workers in the UK have been 

charged a fee to bring a claim in a tribunal, a further fee if the claim is 

heard and another charge if they want to appeal the decision. 

Ellie Gelder: But that was challenged by Unison? [0:05:58.0] 

Stephen Simpson: Yes. Following their introduction, Unison sought, unsuccessfully, 

three times to have employment tribunal fees ruled unlawful. That 

was twice in the High Court and once in the Court of Appeal. 

Ellie Gelder: So what was the basis for the challenge by Unison? [0:06:09.9] 

Stephen Simpson: There are a number of grounds to challenge the fees, but probably 

the most important is the argument that it’s now virtually impossible or 

excessively difficult for some individuals to exercise their employment 

rights and that the fees regime indirectly discriminates against some 

groups, particularly pregnant women and disabled people. 

Ellie Gelder: And when is the Supreme Court hearing due to take place? 

[0:06:27.8] 

Stephen Simpson: It’s expected to take place on 27th and 28th March 2017. 

Ellie Gelder: And what would you say are Unison’s chances of success? 

[0:06:36.1] 

Stephen Simpson: On the basis that it’s been unsuccessful on three previous occasions, 

I’d say the chances are slim. However, one bit of good news recently 

for Unison was the surprise government announcement in late 

November that it was to do a U-turn on its recent 500% increase in 

immigration and asylum tribunal fees. While that doesn’t directly 

affect employment tribunal fees, it perhaps indicates a softening of 

the government’s stance on tribunal fees. 

Ellie Gelder: Okay. Moving on now to discrimination, then. [0:07:02.4] 

Stephen Simpson: Yes. So in 2017 we are due two big religious discrimination rulings 

from the European Court of Justice. The cases are Bougnaoui v 

Microple Univers and Achbita v G4S Secure Solutions NV. 

Ellie Gelder: What happened in those cases, then? [0:07:15.5] 

Stephen Simpson: So in Bougnaoui, that’s a French reference, in which an employee 

who wears an Islamic headscarf was told to remove it when visiting a 

client, after a customer apparently complained about her appearance. 

The Muslim employee was dismissed after she refused. 

Ellie Gelder: And what about the second case? [0:07:28:2] 

Stephen Simpson: And then the second was Achbita, a Belgian reference, which has 

very similar facts, really. There a receptionist, who was contracted out 

to another company, decided to start wearing a headscarf at some 

point, which apparently breached the company’s rules. She refused to 

go to work without a headscarf and that ultimately resulted in her 

dismissal. 

Ellie Gelder: So what’s the key issue, then? [0:07:48.1] 
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Stephen Simpson: So the key issue is whether the need to adopt a neutral, non-religious 

and non-political appearance can be a genuine occupational 

requirement of the job, allowing employers to ban certain religious or 

political dress or symbols. 

Ellie Gelder: So do we have any idea what the outcome will be in these cases, 

then? [0:08:03.3] 

Stephen Simpson: We’ve had the seemingly contradictory Advocate General opinions, 

which are non-binding opinions delivered by academics in the 

European Courts in advance of the full ECJ decisions. 

Ellie Gelder: And what did the Advocate Generals decide? [0:08:14.9] 

Stephen Simpson: The Advocate General’s opinion in Achbita was that it’s not directly 

religious discrimination for an employer with a policy of religious and 

political neutrality to prevent a Muslim employee from wearing an 

Islamic headscarf. This opinion was something of a surprise, but then 

we had the less surprising opinion in Bougnaoui that an employer 

cannot have a blanket ban on religious dress that prevents a Muslim 

woman from wearing an Islamic headscarf when in contact with 

clients. 

Ellie Gelder: And so the European Court of Justice will need to decide which 

Advocate General was right. [0:08:43.3] 

Stephen Simpson: Yes. We’re expected a final, binding decision from the Court in both 

cases some time in 2017. 

Ellie Gelder: So aside from the religious dress cases, are there any other 

discrimination cases that you want to flag up? [0:8:54.7] 

Stephen Simpson: I think it’s just worth finishing with discrimination arising from 

disability, which has been one of the fastest growing areas of case 

law in 2016 and that will certainly continue in 2017. 

Ellie Gelder: Okay. So just remind us then about what that type of claim is. 

[0:09:07.5] 

Stephen Simpson: Section 15 of the Equality Act makes it unlawful for an employer to 

treat someone unfavourably because of something arising in 

consequence of their disability. Employers can justify the 

unfavourable treatment if it’s a proportionate means to achieving a 

legitimate aim. 

Ellie Gelder: And what sort of scenarios are caught by section 15, then? 

[0:09:24.3] 

Stephen Simpson: I think we’ve seen three scenarios that have kept coming up in 

tribunals in 2016. Firstly, disciplinary action or dismissal for disability-

related absences and I think that’s definitely the most common one. 

Secondly disciplinary action for behaviour that may be the result of a 

disability, typically a mental health problem. And thirdly, the 

withdrawal of a conditional job offer where the employer finds out 

about a job applicant’s absences in a previous job. So we’ve seen 

successful claims in those three areas in 2016. 

Ellie Gelder: And would you say that’s going to continue in 2017? [0:09:43.1] 
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Stephen Simpson: Yes, simply because claimants are regularly winning this type of 

claim. I’ve looked through hundreds of tribunal rulings in 2016 and 

successful s.15 claims keep coming up. So we’re bound to see more 

appeal cases and employers will be hoping for some general 

guidance on this area in 2017. 

Ellie Gelder: So lots to look forward to next year, then. Thanks very much, 

Stephen. You can make sure you’re up-to-date with where these 

cases are at by going to our cases on appeal page, which you’ll find 

by clicking on the law reports tool, scrolling down the page to “Stop 

press” and just click on the “Cases on appeal” tab. Also, for those of 

you who are wondering what the latest is on holiday pay, Stephen 

and I discussed the case of Lock v British Gas on a previous podcast, 

which you can listen to by clicking on the link on the right-hand side of 

this podcast page in the related resources box. And that brings us to 

the end of this week’s XpertHR podcast, which you’ve been listening 

to me with, Ellie Gelder. We’ll be back next Friday, but until then it’s 

goodbye from us. 
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