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Ellie Gelder: Hi and welcome to this week’s XpertHR podcast with me, Ellie 

Gelder. The Equality Act 2010 has been in force for over five years 

now and one new strand of equality law that the Act introduced, which 

we’re seeing more and more of in the employment tribunals, is 

discrimination arising from disability. But do you know what it is and 

how you can avoid facing such a claim? 

 With me to discuss this emerging area of discrimination law is 

Principal Employment Law Editor at XpertHR, Stephen Simpson. So 

Stephen, why should employers be concerned about this type of 

claim? [0:00:42.8] 

Stephen Simpson: So as you say, successful claims for discrimination arising from 

disability are definitely becoming more common, certainly from all the 

first-instance tribunal claims that we sift through. 

Ellie Gelder: So can you just give us an idea of the numbers? [0:00:53.5] 

Stephen Simpson: So I’d say we’re seeing roughly one claim upheld each week. So if 

that rate continues then we’ll see about 50 annually. 

Ellie Gelder: And what does that mean? Can you put that figure into context? 

[0:01:03.3] 

Stephen Simpson: Sure. So if you consider that in recent years the annual number of 

successful disability claims of all types has hovered around the 80 

mark for the whole year, then that’s quite a lot of extra cases. 

Ellie Gelder: Okay, so a significant number. And are there any other reasons for 

employers to worry about this sort of claim? [0:01:18.4] 

Stephen Simpson: So I think it’s really important for employers to understand that we’re 

now seeing claimants lose reasonable adjustments claims but win 

their claims for discrimination arising from disability, so they definitely 

seem to be easier to win. 

Ellie Gelder: And what does this sort of claim for discrimination arising from 

disability involve? [0:01:35.0] 

Stephen Simpson: So just to recap, under Section 15 of the Equality Act, an employer 

discriminates if it treats a disabled person unfavourably because of 

something arising from disability and it cannot show that the 

treatment is justified. 

Ellie Gelder: And what are the key elements of that definition? [0:01:49.6] 
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Stephen Simpson: So there are three, really. So firstly it has to be unfavourable, rather 

than less favourable treatment, so there’s no need for a comparison 

with a non-disabled person. Secondly, the treatment has to arise in 

consequence of the disability, so typically as a side effect of a 

condition. And thirdly, it has to be justified – so it can be justified as a 

proportionate means of achieving a legitimate aim, is the usual 

definition. 

Ellie Gelder: So what sort of scenarios are we seeing where this sort of claim 

arises? [0:02:15.2] 

Stephen Simpson: So there are three that I keep seeing come up. So firstly, disciplinary 

action or dismissal for disability-related absences. Then the second 

one is disciplinary action for behaviour that may be the result of a 

disability. And then the third is withdrawal of a conditional job offer 

when the employer finds out about a job applicant’s absences in a 

previous job. 

Ellie Gelder: Okay, so let’s look at those in turn, then. Firstly, disciplinary action for 

absence. [0:02:39.2] 

Stephen Simpson: So we’ve seen a lot of cases where an employer initiates their 

absence management procedure because of high levels of absence 

and that ultimately results in a warning or eventually dismissal against 

the employee. 

Ellie Gelder: And how have claimants approached these sort of cases? [0:02:52.5] 

Stephen Simpson: So traditionally claimants have argued that the employer failed to 

make reasonable adjustments by forging ahead with the procedure, 

despite knowing that the employee’s absences were related to 

disability. But now I think claimants have woken up to discrimination 

arising claims in these circumstances. 

Ellie Gelder: And can you give us an example of where there’s been a successful 

claim like that? [0:03:10.6] 

Stephen Simpson: So I’d say the best example I’ve seen anyway is a case called Powell 

and The Secretary of State for Work and Pensions – so a first 

instance tribunal case. 

Ellie Gelder: And what happened in that case? [0:03:19.2] 

Stephen Simpson: So a worker with 34 years’ service was dismissed after exceeding her 

absence threshold by a few days under the procedure. So following 

absences she was placed on the employer’s absence procedure and 

although her trigger point was exceeded by, I think it was four days, 

she was ultimately dismissed for going just five or six days over her 

threshold. 

Ellie Gelder: And what did the employer’s policy say about exceeding its absence 

threshold? [0:03:42.7] 

Stephen Simpson: So the wording of the policy was, ‘Dismissal decisions should not turn 

on a disabled person going one or two days over their trigger point.’ 

So basically the policy was saying that dismissal was a last resort. 
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Ellie Gelder: And were there any problems with the employer’s decision-making 

process? [0:03:56.9] 

Stephen Simpson: Yes there were. There were a number. There was confusion over 

which were absences relating to her disability, and I think that’s a 

common issue in practice for employers – it can actually be difficult to 

separate out disability- and non-disability-related absences. 

Ellie Gelder: And any other problems in that case? [0:04:10.8] 

Stephen Simpson: So also the other main problem I think was that during the process 

there was confusion as to her working status. So the suggestion at 

one point when a key decision was that she was still off work, when in 

fact she had returned to work. So that was a pretty big problem. 

Ellie Gelder: Okay, so was the claim upheld? [0:04:25.0] 

Stephen Simpson: Yes it was. So the tribunal thought that it was disproportionate to 

dismiss a long-serving employee (remember she had 34 years’ 

service) for exceeding her threshold by just a few days. She was 

subject to action that was really disciplinary action in everything but 

word and every time she exceed her absence threshold she was 

disciplined in effect, and that decision to dismiss was also based on 

incorrect information. 

Ellie Gelder: So a really stark warning there for employers when they’re managing 

a disabled employee and applying their sickness absence policy. 

[0:04:54.3] 

Stephen Simpson: Yes, and in fact her total compensation was over £30,000. That’s 

worth pointing out as a stark warning for employers. 

Ellie Gelder: Yeah, so a really expensive one. Okay, let’s move onto the second 

scenario. [0:05:04.5] 

Stephen Simpson: So the second one I’ve seen come up a number of times is where an 

employee has displayed uncharacteristic bad behaviour that is 

regarded as misconduct and the employee is disciplined or dismissed 

for those actions. 

Ellie Gelder: So can you give us some examples of the sort of conduct that might 

include? [0:05:19.4] 

Stephen Simpson: So what’s been coming up in case is perhaps an employee shouting 

at a colleague or a customer and the person is clearly suffering from 

stress who’s done that. Or they’re frequently late because of the 

effects of medication – sleeping in, that kind of thing. Or making more 

mistakes because of a health problem comes up as well. 

Ellie Gelder: And what’s the best example that you’ve got from case law? 

[0:04:36.8] 

Stephen Simpson: So we recently reported on a case called Nally and Freshfield Care, 

in which a care worker told a resident with dementia to shut up and 

then informed her manager that he was suffering from various mental 

health issues and was also receiving counselling, he said. 
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Ellie Gelder: So he informed the employer that he had concerns about his own 

mental health. Did the employer look into these concerns? [0:05:56.0] 

Stephen Simpson: A manager did ask him for his doctor’s details so that a medical report 

could be obtained, but in actual fact the employer never did actually 

obtain a medical report. 

Ellie Gelder: Was that the end of the story, then? [0:06:06.5] 

Stephen Simpson: No. A few weeks later he got into an argument with another worker 

and was dismissed without, as we said, the employer obtaining a 

medical report. 

Ellie Gelder: And he brought disability discrimination claims in the employment 

tribunal? [0:06:18.1] 

Stephen Simpson: Yes. So he brought a reasonable adjustments claim, including 

claiming that the employer should have, for example, changed his 

duties to cease contact with service users. But that claim actually 

failed, simply because the employer didn’t have any idea what was 

wrong with him and what effects his ill health were having on him at 

work. 

Ellie Gelder: Okay, so that’s interesting that that claim failed. But what about the 

discrimination arising from disability claim? [0:06:38.6] 

Stephen Simpson: So that actually succeeded, so I think this is a good example where 

one claim can succeed and the other claim can fail. So the tribunal 

decided in that case that the employer had become aware that he 

was disabled following the first instance shouting at the service user, 

and should have realised that his disability could have caused some 

of the behaviour. 

Ellie Gelder: And what about the issue of justification which you mentioned earlier? 

Did that apply here? [0:06:59.9] 

Stephen Simpson: So the employer couldn’t justify the dismissal. The key problem, as 

we’ve already mentioned, is the employer didn’t obtain a medical 

report so a decision to dismiss could have been delayed and the 

claimant suspended until a medical report was obtained and then the 

employer could have made an informed decision. 

Ellie Gelder: So what can employers learn if they’re faced with this sort of 

scenario? [0:07:18.1] 

Stephen Simpson: So really that they should be training their line managers to look out 

for signs that someone’s behaviour could be related to a medical 

problem. That’s particularly the case if the behaviour seems to be out 

of character. So if it’s a stress-related issue, support and medical 

treatment may ultimately be better than disciplinary action. 

Ellie Gelder: Okay. And then what about the third scenario that you mentioned at 

the beginning? [0:07:36.0] 

Stephen Simpson: So we’ve seen at least a few cases on this as well. This is where an 

employer withdraws a conditional job offer when it finds out that an 

applicant has had long periods of absence in a previous job. 
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Ellie Gelder: And has there been much case law in this area? [0:07:47.9] 

Stephen Simpson: So we have authority on this from the Employment Appeal Tribunal in 

Pnaiser and NHS England. 

Ellie Gelder: And what happened in that case? [0:07:55.8] 

Stephen Simpson: So the claimant had been employed by the Council and was given 

good references when she was made redundant. However, she had a 

number of lengthy absences while working for the council. When she 

applied for the job with the NHS, she was offered the job subject to 

satisfactory references, as usual. However, the job offer was 

withdrawn when her former manager told her new employer that he 

had doubts about her ability to do the role because of her lengthy 

absences. He basically suggested that she’d be going off sick again 

because of the demands of the new job. 

Ellie Gelder: Right. So she brought a claim for discrimination arising from disability, 

then? [0:08:26.9] 

Stephen Simpson: Yes, and I think what’s interesting about this case is that she brought 

it against both the former and prospective employers and although 

her claim was rejected in the first instance, the claim was upheld on 

appeal at the EAT. 

Ellie Gelder: Okay, so that’s interesting. So what were the EAT’s reasons for that 

decision? [0:08:42.1] 

Stephen Simpson: So given the evidence, the EAT concluded that the line manager’s 

negative comments on which the new employer acted in withdrawing 

the offer arose as a consequence of her disability. 

Ellie Gelder: And were both the employers – the prospective employer and the 

former employer – were they both found to be liable? [0:08:57.1] 

Stephen Simpson: Yes, that’s right. So they were both found to be liable and both found 

to have committed discrimination arising from disability. For the 

former employer it was providing the negative verbal reference and 

for the new employer it was the job offer being withdrawn on the basis 

of the previous absences. 

Ellie Gelder: So this is going to be a tricky area for employers when faced with a 

reference request or dealing with a job application. So what should 

they be learning from this case? [0:09:21.4] 

Stephen Simpson: So I’d say from the recruiter’s point of view, the line managers should 

be trained not to use absences in a previous job as a pure basis for 

recruitment decisions. And then from the point of view of the 

employer providing the reference, the safest course may actually just 

be not to refer to absences at all in a reference and to train line 

managers not to reveal levels of absence to an ex-employee’s 

prospective employer. 

Ellie Gelder: Thanks, Stephen. Some really important things to remember, then, 

when managing a disabled employee in various situations. 

 You can keep up-to-date with what’s happening in the courts and 

tribunals by going to our Law Reports tool, which you can find by 
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clicking on the Tools tab at the top of the home page and clicking on 

Law Reports. 

 That brings us to the end of this week’s XpertHR podcast, which 

you’ve been listening to with me, Ellie Gelder. We will be back next 

Friday but until then it’s goodbye from us. 

 


