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Furloughing – a recap

• From 1 July it has been possible to use furloughing flexibly – but only with those 
employees furloughed before that date.

• No longer necessary to furlough in 3 week tranches.

• Fully furloughing is still possible but the amount paid to the employer will taper 
down over the next months.

• From 1 August rules for shielding in England are relaxed – the clinically extremely 
vulnerable can return to work provided their workplace is COVID secure.



So – what employment issues will confront employers 
with employees returning to work?

• Government Guidance – Working safely during the coronavirus (COVID-19).

• The common law duty to take reasonable steps for the health and safety of 
workers.

• Statutory duties under the Health and Safety at Work etc Act 1974.

• Employment rights – particularly:

• discrimination rights 
• flexible working rights
• ss. 44 and 100 of the Employment Rights Act 1996.



Discrimination
Particular problem areas  - disability

• Definition – s.6 Equality Act 2010 – do the clinically 
extremely vulnerable satisfy the definition?

• The employer’s obligations - particularly the duty to make 
reasonable adjustments

• What about the journey to work?

• What about those shielding others - are they protected? 



Disability Discrimination – who is covered?

Extremely clinically vulnerable: covers a number of conditions for example:

• Solid organ transplant recipients.

• People with specific cancers.

• People with cancer undergoing chemotherapy.

• Pregnant women with significant heart disease.

Extremely clinically vulnerable and clinically vulnerable



Disability Discrimination  
The clinically vulnerable

Includes:

• People over 70.

• People suffering from diabetes.

• Those with a BMI of 40 or above.

• Those with a weak immune system as a result of AIDS, HIV and steroidal therapies.

• Those with chronic respiratory diseases such as asthma or COPD.



Disability discrimination
Will COVID-19 sufferers automatically qualify as disabled?

It depends – remember the definition in s.6 of the Equality Act 2010:

A person (P) has a disability if  -
a) P has a physical or mental impairment; and
b) the impairment has a substantial and long-term adverse effect 

on P’s ability to carry out normal day-to-day activities.

Those that have been hospitalised and in an ICU, who have suffered from conditions 
such as lung scarring or PTSD, may well satisfy the s.6 definition.



Disability Discrimination – section 20
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The duty to make reasonable adjustments

Some possible reasonable adjustments: 

• Making adjustments to premises.

• Allocating disabled person’s duties to another employee.

• Altering hours and working patterns.

• Assigning the employee to a different place of work.

• Transferring the employee to another available role.



Other discrimination risks

Indirect discrimination claims may feature post lock down

• Are differing ethnicities at a higher risk from COVID-19?

• Do certain burdens fall more heavily on women during lock 
down? 

These issues could give rise either to direct discrimination claims, or to 
indirect discrimination claims.



Parental leave and dependant leave

Other options for employees after lockdown…

Parental leave
• Available to all employees with one year’s continuous employment.

• Gives these employees the rights to 18 weeks’ leave per individual child.

• But – parental leave is unpaid.

Time off for dependants
• Provided by s.57A, Employment Rights Act 1996.

• Available to all employees - but unpaid.



Flexible working requests
The basics

• Available to all employees who have at least 26 weeks' continuous 
service.

• Applications should be dealt with in a "reasonable manner“, with 
guidance in the statutory Acas code of practice on handling in a 
reasonable manner requests to work flexibly. 

• Employers must deal with the request within a three-month time limit. 

• An employer's refusal to accept an eligible employee's application for 
flexible working must be based on one or more specific grounds. 

https://www.acas.org.uk/index.aspx?articleid=4859


Flexible working  - continued
The grounds for a refusal -

• The burden of additional costs.

• A detrimental effect on ability to meet customer demand.

• An inability to reorganise work among existing staff or recruit 
additional staff.

• A detrimental impact on quality or performance.

• Insufficiency of work during the periods the employee proposes to 
work.

• Planned structural changes.



Health and Safety issues - protection from detriment 
and dismissal
Section 44 and 100 of the ERA 1996

Employees are protected from detriment and/ or dismissal where they are 
placed in -

…circumstances of danger which the employee reasonably believes to be 
serious and imminent and which they could not reasonably have been 
expected to avert… 

Note that “danger” here has been broadly interpreted to mean danger 
generally, not danger to a particular employee, see Harvest Press v Mc 
Caffery [1999] IRLR 778.
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Any questions?
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Resources

17

• XpertHR's resources on the coronavirus
• Lifting the coronavirus lockdown: COVID-19 workplace risk 

assessment

• General health and safety duties

• Equality and human rights

• XpertHR on-demand webinars

https://www.xperthr.co.uk/topics/health-and-safety/infectious-diseases/coronavirus/
https://www.xperthr.co.uk/policies-and-documents/lifting-the-coronavirus-lockdown-covid-19-workplace-risk-assessment/165274/
https://www.xperthr.co.uk/employment-law-manual/general-health-and-safety-duties/43968/
https://www.xperthr.co.uk/employment-law-manual/equality-and-human-rights/
https://www.xperthr.co.uk/pages/webinars/
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