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JEYA THIRUCHELVAM: Good morning everyone and welcome to the XpertHR live webinar on 

conducting termination discussions successfully. My name is Jeya Thiruchelvam, Employment Law 

Managing Editor at XpertHR. This morning’s live webinar will cover termination discussions, without 

prejudice discussions, and settlement agreements. 

The media spotlight has been on settlement agreements recently, with the revelation that Sir Philip 

Green, the billionaire retail entrepreneur allegedly used such agreements to settle alleged 

misconduct, including harassment, and keep the allegations confidential. Although the media has 

naturally focused on the ethics of using agreements to, as they would have it, silence victims, the fact 

remains that settlement agreements are a lawful and common way to dispose of potential 

employment tribunal claims on terms mutually acceptable to both employee and employer. 

Today our guest speaker Darren Newman will cover both the technical rules governing protected 

conversations, without prejudice discussions and settlement agreements, and the practicalities of 

dealing with these sensitive conversations. 

Following Darren’s presentation we will have a Q&A session with him. We would love you to get 

involved, so please do keep your questions coming. You can do so through the chat pane on the left 

of your screen, and we’ll get through as many as we can. 

A little more about Darren now. He is an employment lawyer with more than 20 years’ experience. He 

qualified at the Bar back in 1990 and has extensive experience of representing both employers and 

employees in the employment tribunal. Darren has provided employment law training to major 

government departments, commercial organisations, local authorities and public bodies. And with 

that, I’ll hand over to you, Darren. 

DARREN NEWMAN: Okay Jeya, thanks very much, and thank you for tuning in everybody. I hope 

we’re going to have a useful session and I look forward to dealing with your questions as we get to 

them. 

I’m going to start just by talking in general terms about settling employment tribunal claims and why 

it’s something that we have special rules on. Because normally a dispute that you have – if you’ve got 

a dispute with your neighbour, if you’ve been assaulted, or if you’ve got some other civil claim that 

you’re bringing – normally all you have to do is reach an agreement with that person in full and final 

settlement of all claims, and there are no special rules about how you do that. What you’re essentially 

doing is reaching a contract. You’re reaching a contractual agreement to withdraw a claim in return for 

a certain amount of compensation. 

But you can’t really do that with an employment claim. And the reason you can’t, of course, is that 

employment is governed by a contract. There’s a contract of employment there. And there’s an 

inequality of bargaining power between the employer and the employee. So if you could just reach a 

contract that said ‘no more employment tribunal claims’ or somebody promising not to sue in the 
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employment tribunal, then employers would just include that as a standard term in contracts of 

employment. So it’s always been the case under our statutory employment law that you can’t simply 

exclude the jurisdiction of the employment tribunal by reaching a contractual agreement. It’s always 

been the case that if you’re going to settle a statutory claim like unfair dismissal or discrimination or 

redundancy payment, or any of the other dozens of potential claims you might bring, then that has to 

be done through a special arrangement. 

And originally the only way you could do that was through an ACAS conciliated settlement. So you 

would work with ACAS and ACAS would help the two parties reach an agreement and settle any 

tribunal claim that they had. And it was the only route you could use to settle an employment claim 

well into the 1990s. 

Now at that stage the government decided to introduce a private sector alternative to using ACAS, 

and they introduced what was originally called ‘compromise agreements’, now called ‘settlement 

agreements’ because apparently people prefer that term. But the idea there was that again you would 

be settling an employment tribunal claim and you would be doing it in a way that was legally valid but 

there were particular safeguards that tried to offset the imbalance of power you might have between 

the employer and the employee. 

So there were specific requirements about what sort of thing a settlement agreement had to cover, 

and crucially there was a need for independent legal advice, so the settlement agreement has to be 

signed off by an independent legal advisor who’s told the employee about the effect of the agreement 

that they’re reaching. 

It’s probably worth mentioning at this stage non-disclosure agreements. As Jeya said right at the 

beginning, this is something that has been very much in the news recently. In fact, I’m going to be 

writing an article for XpertHR trying to defend the use of non-disclosure agreements, ‘cause I think 

they’ve got a bit of a bad rep. 

It has always been the case in my experience that in a settlement agreement, where you’re 

essentially saying, ‘We no longer have this dispute about unfair dismissal (or harassment or 

discrimination or whatever it is),’ that there will be a confidentiality clause. There will be something 

that says, ‘Don’t disclose the nature of this agreement. Don’t disclose how much money we gave you.’ 

And very often there is also a clause that says, ‘And don’t keep making these allegations.’ Because 

the idea is that what we’re doing is resolving the dispute and we don’t want the dispute to drag on or 

be repeated or be resurrected once the settlement money has actually been paid. 

So very commonly you have what’s called a non-disparagement clause, which says that either side – 

or rather, neither side – will say something to the detriment of the other side of the settlement, and 

that basically helps the parties achieve closure of the dispute. It gives both sides confidence that they 

can put this dispute behind them. 

It’s not an inherently objectionable thing to do. In reality, in most cases it’s quite difficult to enforce a 

confidentiality agreement. If an employee does happen to tell one of their friends about the nature of 

the settlement it’s very difficult to see that you would really be able to get your money back. And the 

vast majority of cases, of course, get nowhere near The Sunday Times. The press are not remotely 

interested in this, and there have always been restrictions on exactly what you can stop someone 

from disclosing. So for example, I’ve put up there the reference to Section 43J of the Employment 

Rights Act. You can’t in a settlement agreement prevent somebody from making a whistleblowing 

allegation because that’s something that’s legally protected. And incidentally, I would argue that the 

vast majority of complaints of harassment would also count as public interest disclosures and so 

realistically there is already a prohibition on preventing someone from making reasonable disclosures 

of harassment or facts that establish that harassment has taken place in a settlement agreement. 
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I don’t want to talk too much more about them. I’ll happily pick up any issues that people might have 

on questions, but do watch out for the article I write later on today for XpertHR. 

Let’s get back to settlement agreements. As I said, they were introduced as a way of resolving 

employment disputes, as a private sector alternative for an ACAS-conciliated settlement. So the 

original idea of a settlement agreement was that they would be dealing with tribunal claims that were 

already in existence. What you’d be doing is someone would have started a claim for unfair dismissal, 

the parties would have negotiated, they’d have reached a settlement, and instead of using ACAS they 

just used a compromise agreement, a settlement agreement, instead. 

But pretty much from the start what they became used for was a way of settling a claim that hadn’t 

been brought in the first place. They were actually increasingly used as a way of terminating an 

employee’s contract, so that at the same time that an employee was told that they were going to be 

dismissed, they would be offered a settlement agreement, they would be offered a compromise 

agreement, and invited to end the employment on those agreed terms. 

And there’s generally no problem with that. There were sometimes some issues about the technical 

drafting of a settlement agreement, and anyone who’s dealt with one knows that they often run to 

several pages and raise all sorts of theoretical claims that nobody is actually going to bring, because 

at that stage when there isn’t a specific claim to settle you end up having a belt-and-braces approach 

to throw in every possible claim that somebody could conceivably bring. But there isn’t anything 

inherently wrong or problematic about having a settlement agreement right at the start, so that there’s 

no chance for a claim to actually be brought in the first place. 

That assumes, of course, that you actually reach a settlement. And the problem that we’ve got – and 

it’s going to be the main focus of what I’m talking about today – is the situation where you want to 

have a settlement, you have some discussions with the employee, but in fact that doesn’t lead to an 

agreement. If the employee says yes, agrees to the settlement you’re offering, the settlement gets 

drafted and signed off, and there’s no legal problem with that at all. But what if you raise the issue 

with the employee, you say, ‘Well essentially we don’t really want to employ you anymore, and what 

we’d like to do is to have you leave and we’ll offer you this money if you agree to go now,’ what do 

you do if the employee says no? What do you do if the employee says, ‘Well actually, my job is my life 

and I’m not prepared to move on from it’? 

By having that conversation you’ve essentially raised two risks with the employee. First of all there’s a 

potential that you’ve breached trust and confidence. If you essentially say to an employee, ‘I don’t 

want to employ you anymore, I think you’re incompetent,’ or, ‘I think you don’t suit this job,’ or, ‘I think 

you’re not capable of doing this job,’ that potentially could be a fundamental breach of contract and it 

could lead to the employee resigning and successfully claiming constructive dismissal. 

The other point, of course, is that if the employee says no, and say your issue was capability, you 

were concerned about the employee not performing well enough, and you said to the employee, ‘Well 

what we’d like to do is to have you leave and take this compensation,’ if the employee says no, where 

do you go from there? You end up having to follow your capability procedure or your disciplinary 

procedure. And what’s the key requirement of fairness when it comes to capability or disciplinary 

procedures? Well it’s that the employer is pursuing this with an open mind, that the outcome is not a 

fait accompli, that they’re genuinely using this process in order to decide what to do. And if what 

you’ve already done is say to the employee, ‘I want you to leave – please accept some money,’ it can 

be difficult later on to argue that the procedure you subsequently followed when the employee said no 

was a fair one. 

So that’s essentially the fundamental problem that we’re dealing with in the course of this webinar. 

And what it leads us to, of course, is a consideration of ‘without prejudice’. Now ‘without prejudice’ is a 

phrase that gets bandied around, and my advice is you should be very careful about bandying around 
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the phrase ‘without prejudice’. It is not a magic form of words that you can just introduce into a 

conversation with the result that you can then say whatever you like and it can’t come back to haunt 

you. It’s something to be careful with. 

It comes from the fact that there’s a public interest that the courts acknowledge, in encouraging the 

settlement of disputes. Now if we’re going to be encouraged to settle disputes, then that encourages 

some frank talking in the course of doing that. And as you’re going through those conversations with 

the other side, it may well be that you make admissions to the other side. So if I’m negotiating a 

settlement of an unfair dismissal claim, for example, I might well say, ‘Well okay, my client, the 

employer, clearly didn’t follow a fair procedure or there’s clearly something wrong with the way in 

which this dismissal was carried out, but we think the result was basically fair, so let’s come up with a 

reasonably modest settlement that resolves the issue.’ If that doesn’t lead to a settlement, the other 

side can’t use my admission that the procedure was unfair against me. So what I said that was 

against the interests of my client is without prejudice. It can’t prejudice the claim that we later defend. 

And that’s really all that the ‘without prejudice’ rule is doing. It’s encouraging the parties to speak 

frankly to each other in the course of resolving a dispute. It doesn’t protect you, for example, from 

unambiguous impropriety, which is a very lawyer-ly way of putting it. You can’t say to an employee, 

‘Without prejudice please agree to leave on this minimal compensation otherwise we’ll plant stolen 

goods in your locker and sack you for gross misconduct.’ It would of course be admissible that you’d 

said that in the course of the discussions, because that’s simply clear wrongdoing and the courts 

aren’t going to countenance clear wrongdoing. 

But in terms of proper admissions that you might make, you’re not going to be bound by those if 

you’ve been conducting a ‘without prejudice’ conversation. 

The limitation on that is that it only applies where you are actually resolving a dispute. You can’t 

simply use the words to cover any conversation you choose to have. The courts are only going to 

apply the ‘without prejudice’ principle when you are genuinely trying to negotiate a settlement of the 

dispute that’s under discussion. 

And the problem that potentially this causes to employers is shown by the Mezzotero case here. The 

employee here has returned from maternity leave. I think she was in quite a high-powered job, but 

she was concerned as she was returning about the work that she was being allocated. She felt that 

she was being edged out of the organisation, and she raised a grievance about the way in which she 

was being treated. 

And rather than deal with the grievance, the employer called her in to what they called a ‘without 

prejudice meeting’. So they called her in and said, ‘Without prejudice, we think that your employment 

is no longer viable and we want you to leave, and let’s talk about the redundancy package that we’ll 

come up with.’ 

And she brought claims of sex discrimination, saying that she was being made redundant essentially 

because of the pregnancy, and also victimisation, that they had identified her as a troublemaker 

because she’d complained about the way in which she was being allowed to return to work, and that 

this attempt to dismiss her was victimisation. 

And in response, the employer said, ‘Well you can’t use that conversation against us because it was 

without prejudice.’ But it was held that the rule didn’t apply. While there was a dispute – the employee 

had raised a grievance, after all, about her treatment – the termination discussion, the ‘without 

prejudice’ discussion, was not a genuine attempt to resolve that dispute. It was an attempt to resolve 

an entirely different dispute that didn’t exist yet, which was that the employer wanted the employee to 

leave. That wasn’t what the dispute was about. That wasn’t what her grievance was about. And so the 

‘without prejudice’ rule didn’t apply to that, and the evidence was admissible. 
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And it’s essentially this sort of problem that led to the development of what gets called ‘protected 

conversations’. Now disappointment for anybody who’s come here hoping to learn a lot about 

protected conversations. The first disappointment is they don’t actually exist. There is no legal term, 

‘protected conversations’. It’s essentially a term invented by politicians. If I was pointing the finger it 

would actually be Nick Clegg when he was Deputy Prime Minister. And at the time of the coalition the 

government was looking at potentially deregulating employment law and making it much easier to 

dismiss people. By and large the Liberal Democrat partners in the coalition blocked that. But one of 

the things that emerged from that debate was the idea that it should be easy for employers to have 

frank discussions with employees about what they thought was going to happen. 

Now those of us who were involved in employment law know that there was never anything stopping 

an employer from having a frank discussion. In fact, the thing that’s most likely to get an employer in 

trouble is failing to have frank discussions at the appropriate time, but we can perhaps leave that for a 

different webinar. 

But what happened was this idea of creating a protected conversation went through the civil service 

machine and emerged in legislation as Section 111A of the Employment Rights Act 1996. And 

apologies for just putting the words of the legislation on the slide there, but this is what we’re dealing 

with. And it was covering "any offer made or discussions held before the termination of the 

employment in question, with a view to it being terminated on terms agreed between the employer 

and the employee." 

So the idea was that you would be able to have a conversation with an employee without there first 

being a dispute. That’s the key point. You would be able to have a conversation with an employee 

about terminating it on agreed terms, and those discussions, or those offers made, would not be 

admissible in an unfair dismissal claim. 

So if the employee subsequently claimed unfair dismissal, the one thing they couldn’t do was argue 

that, ‘The employer had a closed mind when it came to the disciplinary policy because they’d come to 

me earlier and asked me to leave for an agreed sum.’ 

I really want to stress how limited this idea of a protected conversation is. I’m going to keep using the 

phrase, even though it’s not the correct legal phrase for what we’re talking about. It is limited to an 

unfair dismissal claim. So in our previous case we were looking at a claim for discrimination and 

victimisation. This provision would not have applied there. That rule has been observed in exactly the 

same way. It’s only an unfair dismissal claim that this applies to. And it only applies to a standard 

unfair dismissal claim. It doesn’t apply to a whistleblowing claim, for example, or a dismissal for trade 

union rights or a dismissal for pregnancy, or indeed a dismissal for any of the automatically unfair 

grounds that are listed in the Employment Rights Act 1996. I think there are more than 20 of them, so 

there aren’t that many that we use on a day-to-day basis. 

So it’s quite limited. It also doesn’t cover improper behaviour. So if what the employer is doing is 

improper, then it’s up to the tribunal to decide what it considers to be just and equitable to include in 

the discussion. And very helpfully we have a Code of Practice from ACAS telling us what improper 

behaviour is, what sort of things wouldn’t be covered by the rule in one of these discussions. 

First of all offensive words or aggressive behaviour, and physical threat or assault or other criminal 

behaviour. So I think it’s pretty clear, isn’t it, that you’re not allowed to beat a settlement out of an 

employee. That would be regarded as improper. 

Also anything that was discrimination and victimisation. So of course if it was discrimination and 

victimisation you would probably be sued for discrimination or victimisation and the rule wouldn’t apply 

anyway. 
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I think the thing that’s most useful that ACAS sets out is this idea of undue pressure. It says that this 

kind of discussion will not be protected by the rule against putting it in an unfair dismissal claim if 

there is undue pressure being put on a party. 

The first point they make is undue pressure might involve not giving the employee at least 10 days to 

consider the offer that’s been put in. So if you were to slap an offer down in front of an employee and 

say, ‘We’d like you to leave. We’re offering you this sum of money. Tell us by the end of the day 

whether you’re prepared to accept it, otherwise we’re going down the disciplinary route,’ that would 

certainly be improper pressure, and the fact that you’d had that conversation would definitely be 

admissible in a tribunal. 

Slightly more difficult is the idea that if the employer says before the disciplinary process has begun 

that the employee is going to be dismissed so they may as well settle, then that’s regarded as 

improper pressure as well. So if you were to say, ‘Look, the writing’s on the wall, Fred. You’re 

definitely going to go. I’ll either sack you for gross misconduct or you’ll do this settlement,’ that again 

would amount to improper pressure. That conversation would be admissible in an unfair dismissal 

claim, and of course you’d lose the unfair dismissal claim because you’re making it clear that 

whatever the process is followed, the outcome is going to be dismissal. You’ve got a closed mind to 

the process. 

Thirdly they’ve put in there that they want to stress that this is something that works both ways in 

terms of the obligations that are put on both parties. An employee who threatens to undermine the 

organisation’s public reputation will not be protected in this conversation if that’s what they do, unless 

it’s a genuine whistleblowing claim. So if the employee were to say, ‘Well look, if you don’t offer me an 

extra £10,000 I’m going to take this to the press and you’ll be really embarrassed,’ then that would be 

improper behaviour, and the fact that the employee has said that will be admissible in an unfair 

dismissal claim. How relevant it would be to an unfair dismissal claim would depend on all the 

circumstances, but you can imagine cases where it would at least damage the employee’s standing in 

front of the tribunal. 

So you’ve got these ideas of improper behaviour. We have actually had some case law that tells us 

how this would apply, and I think this case, the Kular case, is very important for stressing how limited 

the protection is in a protected conversation. 

You’ve got an employee here who was involved in, well it’s quite a saga. I won’t trouble you with the 

details. Do have a look at it on the XpertHR website, though, ‘cause it’s an interesting set of facts. The 

employee was involved, shall we say, or responsible for, or arguably responsible for, some financial 

mismanagement that had grave financial implications for the employer – millions of pounds involved. 

And an independent investigation is conducted that finds that this employee was arguably guilty of 

gross negligence and should be potentially subjected to disciplinary action as a result. 

Now the employer took that investigation, called the employee in, and said, ‘Look, we’ve got an 

investigation that’s basically found that you’re guilty of gross negligence. That’s going to lead to your 

potential dismissal and so here’s a settlement.’ I think they gave him five days to consider the 

settlement they were offering. I think they were offering about £20,000 as well, so it wasn’t nothing. 

What was actually found in that case was that the employer had overstated the strength of the 

investigation’s findings. It had made it sound like the investigation had actually found gross 

negligence, when in fact it had only found that there were grounds for investigating whether gross 

negligence had occurred. And so they put undue pressure on the employee by overstating the case of 

the investigation, and also by only giving five days for consideration instead of 10. 

And on that basis it was held that the evidence of the conversation was admissible. This case was 

actually a constructive dismissal. What happened was the employee was so appalled at being 

https://www.xperthr.co.uk/law-reports/case/Lenlyn-UK-Ltd-v-Kular-EAT010816/26314/
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bounced out in this way that he actually resigned and claimed constructive dismissal. And he ended 

up winning that claim because what the employer had said, as it misled the employee about the 

nature of the investigation, was a breach of mutual trust and confidence. 

It’s an interesting case. I have to say that I’m not entirely sure that the employee was well advised in 

this case. He was offered £20,000. It was found it was an unfair constructive dismissal, but with a 

really quite substantial Polkey deduction to reflect the fact that he may have been dismissed fairly if a 

fair procedure had been followed. So frankly he’s probably looking at less than £20,000 from an 

actual compensation point of view, but nevertheless the legal point stands. 

So really what that case says to me is that it’s very difficult to predict with real confidence that the 

conversation that you’re having with an employee is actually going to be protected. And it raises the 

question, doesn’t it, of whether it’s worth the effort of thinking about whether this is a protected 

conversation or not, and saying things that you really don’t want a tribunal to know that you’ve said, in 

the hope that you’re going to be protected by this evidence rule. 

It makes it pretty clear that probably the best thing to do is to assume that anything you’re saying is 

actually going to be admissible. Isn’t that the safest way of approaching this? Because I think where 

we’ve gone wrong is in assuming that in order to have a conversation with an employee about a 

potential termination, it’s necessary to do that in some sort of protective bubble where a tribunal can’t 

be told about the conversation later. 

And what I want to suggest is that actually it’s perfectly possible to discuss an exit with an employee 

in circumstances where you’re not going to breach mutual trust and confidence, and you’re not going 

to cause any problems in terms of procedural irregularity. 

The issue is about how you raise the topic, how you go about having a conversation with an 

employee about potential termination without saying anything to the effect of, ‘We’re really keen to 

sack you.’ Generally speaking there’s going to be an issue there. There’s going to be an issue of 

performance, there’s going to be an issue of potential redundancy. I think those are the most common 

things to look at in terms of potential settlement discussions, though theoretically I suppose 

disciplinary issues could be there as well. 

If what you do is have a conversation with the employee where you say, ‘Look, we’ve got this 

problem. We know you’ve got this problem. This isn’t a meeting where we’re going to try to allocate 

blame for what’s happened, but clearly we’re currently in a difficult position.’ The thing you need to 

stress is that you’re not presenting a settlement as a fait accompli. You’re not saying, ‘What we want 

to do is dismiss you so let’s think about how much money.’ What you need to say is, ‘Look, one of the 

ways of resolving this is to consider an exit for you on agreed terms, and that’s an option that many 

employees in your position would prefer to take.’ You can really stress that this isn’t a fait accompli, 

that this isn’t something that needs to happen, but the employee should be aware of the potential 

options. And if what they felt, for example, was that they themselves were not up to the task of this 

particular role, and looking at the potential performance improvement programme, for example, that 

they were about to face, they were thinking that actually that wasn’t something that they really wanted 

to go through with, if they mention it now it might be possible to reach some sort of accommodation. 

So you’re presenting it very much as an option that some employees would prefer to take, but making 

it clear that if that’s not the option that the employee wants to look at, it’s still perfectly possible to 

rescue the relationship and that what you want is to have a successful outcome. 

So you may say, for example, ‘Well if that’s something you want to look at we can go away and come 

up with a proposal and we can take it from there.’ And if that’s what you find yourself doing, then 

probably the next conversation you’re going to have is going to be covered by the normal ‘without 

prejudice’ rule, because we’ve now accepted that there’s this potential issue around the termination of 
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the employment and you’re resolving a dispute in those circumstances. So you’ve got over that tricky 

point of moving from the initial ‘we don’t have a dispute but we’d like to essentially create one’ to 

resolving the dispute in a ‘without prejudice’ conversation. 

I think that’s probably all I want to say at this stage about how that goes, ‘cause I’m really keen to 

hear the questions people have got and I want to give as much time as possible for that, so Jeya, do 

we have any questions that have come in? 

JEYA THIRUCHELVAM: We do. We have lots and lots of questions. 

DARREN NEWMAN: Excellent. 

JEYA THIRUCHELVAM: Thank you everybody. Our first question comes from Cheryl. We’ve had lots 

of questions on timing, and Cheryl wants to know, ‘At what point can you enter into a protected 

conversation?’ 

DARREN NEWMAN: Well in theory you can have this conversation any time you want. You can 

literally have this conversation of day one of employment if you want, although if you want to have 

that conversation on day one of employment you’ve really made quite a bad recruitment decision, 

haven’t you? 

The point is that you’ve reached the stage where you’re prepared to enter a discussion about 

terminating the employment on agreed terms. Whatever stage you’ve reached, that’s an appropriate 

place to start. 

My suggestion though, is that it’s not a good idea, or it’s not necessarily helpful, to just throw yourself 

into these discussions without any suggestion with the employee that there’s a problem. So if we go 

from the point where the employee thinks that they’re perfectly successful, that they’ve been doing 

really well in the job and that everything’s absolutely fine, and the first they hear about any potential 

problem is, ‘We’d like you to leave and we’re offering you some money,’ then I think it’s not so much a 

question of whether that would be admissible or whether it would be protected; it’s a question of 

whether that would be successful. Is that a successful way of actually resolving the issue? That might 

depend on how much money you’re offering. But I would suggest that by and large what you want to 

do is to have laid some reasonable groundwork about the potential issues you’ve got with an 

employee, and really this is a meeting where you’re exploring further the conversations that you’ve 

already had. 

So to that extent I’d suggest that it’s not something that you do right at that start of thinking that you’ve 

got a problem with the employee, but there isn’t a rule about that. It’s really just a question of the 

content of the conversation. 

JEYA THIRUCHELVAM: Thanks Darren. Our next question is really around how you start these 

types of conversations. I know you’ve talked to us there about laying the groundwork. Assuming that 

you’ve done that, people want to know then how you actually start a conversation, a protected 

conversation. 

DARREN NEWMAN: Well I think it really helps to be open and honest about things. So I think if you 

sit the employee down and say, ‘Well look, as you know we have this issue.’ Let’s say it’s 

performance. ‘We’ve had this issue with your performance in the job. I don’t want to unpick that now 

in too much detail, but I do just want to talk about where we go from here with it and what the process 

is.’ 

And I think you can describe the process that you would follow, that is aimed at encouraging someone 

to improve their performance, ‘cause remember that’s what our performance improvement 

programme is all about. It’s about getting someone to the right level in terms of performance. So I 
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think if you say, ‘We are confident that what we want to do is we want you to be successful. We want 

you as an employee to be successful in your work and to be enjoying your work, and that’s the 

purpose of the process we’re going through. We want to get you to the position where that’s going to 

be the situation. We’re completely committed to that.’ You give a commitment to genuinely working 

with the employee to get them in a good place. ‘And we hope that you’re committed too.’ And I think 

at that point you can say, ‘But if you feel this process is not for you, or if you aren’t confident that you 

can work through this process and work well, now is the time to mention that and we can start looking 

at other options.’ 

So I think it would probably be a mistake in most circumstances to have a ready-made settlement 

agreement that you hand over to somebody. But if you say, ‘Is this a process that you can commit to 

as much as we can commit to? And if it’s not, what other options do you think we should be looking 

at?’ then that might be a way of hopefully getting the employee to suggest – ‘cause that would be the 

ideal world – that maybe one of the things they’d be looking at is leaving on some sort of agreed 

package. And if the employee can suggest that then you can pick that up and say, ‘Okay, well that’s 

an option we can look at and we’ll come back to you when we’ve got something more detailed.’ 

So I think the key thing about raising it is to make it clear that this is simply one option that many 

employees want, but it’s up to this particular employee as to whether he or she wants this option or 

wants to go down the route of resolving the actual issue. I think that’s the most important thing. 

JEYA THIRUCHELVAM: And staying with this area then, a question from Kevin, who asks, ‘What are 

the employee’s rights around a protected conversation?’ 

DARREN NEWMAN: Well it’s not really so much a right around the protected conversation. It’s simply 

that a protected conversation is simply a rule of evidence. It’s not a right to have a protected 

conversation. It’s not a right to be given a particular level of advice in terms of settling a dispute. It is 

simply that a particular conversation that has as its purpose the ending of the employment on agreed 

terms won’t count as evidence in an unfair dismissal claim. It’s a very limited rule of evidence. 

The rights that kick in are more around the settlement agreement itself, which is basically that the 

employee is only going to be bound by that settlement agreement if they’ve received appropriate legal 

advice, independent legal advice, on the effect of the settlement, so that they know that when they 

reach this settlement they will not be able to bring a tribunal claim. They will know what limitations 

there are. And I think if we look at the publicity recently, they also know what they can and can’t say to 

other people as a result of having reached that settlement. 

So the rights are all around the way the settlement agreement itself works. The other protection that 

the employee has is basically that the scope for this protected conversation is so very limited it can’t 

affect their discrimination rights, for example. It can’t affect their right to claim victimisation. 

JEYA THIRUCHELVAM: And that protection obviously affords to all conversations, but people are 

asking, ‘Does it also extend to emails, letters etc.?’ 

DARREN NEWMAN: Yes. It says any discussions or offers made. So I think it would be pretty clear 

that it would also cover any sort of written correspondence. It would cover emails, it would cover 

WhatsApp messages, it would cover Instagram posts. I’m not suggesting that you try and enter these 

conversations via Instagram, but I think it’s any way that people communicate with each other. If the 

substance of the communication is, ‘We’re seeking to agree the ending of the employment on agreed 

terms,’ then that’s going to be covered by the rule. 

JEYA THIRUCHELVAM: And Darren, people are asking about the key differences between ‘without 

prejudice’ conversations and ‘protected conversations’. 
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DARREN NEWMAN: I think the most important thing is ‘without prejudice’ is better. Because if 

something is without prejudice then that covers all of the disputes that you’re looking at, provided 

you’ve behaved in a not improper way, provided it’s basically an honest attempt to resolve the 

dispute. It will cover any claim that you have. 

So a ‘without prejudice’ negotiation won’t be quoted in a discrimination claim, for example, whereas a 

so-called ‘protected conversation’ could be used in a discrimination claim. 

Both have exclusions for unreasonable conduct. The ‘without prejudice’ rule talks about ‘manifest 

impropriety’, which as you can imagine is quite an old phrase. That’s not necessarily how we would 

look at it. And when you look at protected conversations we’re thinking about the employer just 

behaving unreasonably. I think it was always intended that they would basically cover the same 

ground, so I don’t think you’d have them using one testament and not the other. So the main 

difference is very much the scope of what the exclusion covers. 

And of course the point about ‘without prejudice’ discussions is that you do need to have a dispute 

that’s already in existence and you’re trying to resolve that dispute, whereas the idea of a protected 

conversation, such as it is, is that at the time the conversation starts, at least one party may be 

unaware that there’s a dispute, or at least they’re not actively resolving the dispute yet because the 

employer (or theoretically the employee) is both creating the dispute and seeking to resolve it in the 

conversation. So that’s the main difference, I would say. 

JEYA THIRUCHELVAM: Darren, you mentioned the 10-day timeframe for employees to consider 

offers. Now is that offers made in the context of a protected conversation or a ‘without prejudice’ 

discussion or both? 

DARREN NEWMAN: It only covers a settlement discussion. It doesn’t cover ‘without prejudice’. 

‘Without prejudice’ needs manifest impropriety. I don’t think it’s manifestly wrong to make an offer on 

a ‘without prejudice’ basis that needs to be accepted very quickly. In fact, if you think about it, ‘without 

prejudice’ offers are often really short-term. You may be, for example, in the advanced process of 

preparing a tribunal claim, and you may say to the other side, ‘Look, tomorrow I’m going to start 

drafting witness statements. Once I’ve started drafting witness statements there’s going to be a 

certain amount of expense incurred. I can offer you this much now but you need to accept it today. If 

you don’t accept it today the offer’s not going to be on the table ‘cause I’ve already spent the money 

on something else.’ That’s a perfectly run-of-the-mill thing to say in a ‘without prejudice’ conversation. 

Remember the point about the protected conversation is that you’re talking to an existing employee 

and you’re making an offer in circumstances where they may not have been aware there was a 

dispute in the first place. So ACAS in its Code of Practice is thinking that the employee might well be 

reeling slightly from the fact that they’ve just been presented with this potential offer and potential 

problem on the same day, and they need some time to gather their thoughts and maybe seek advice 

from other people and decide what to do. So that’s why it’s there for settlement agreements but it’s 

not generally governing ‘without prejudice’ conversations as a whole. 

JEYA THIRUCHELVAM: And we have Asid asking whether that 10-day timeframe applies every time 

a new offer or revised offer is put on the table. 

DARREN NEWMAN: Oh that’s a good question, isn’t it? I think to be honest you could probably argue 

that by the time you’ve got to your second or third offer you’re now in the realm of the ‘without 

prejudice’ conversation where you don’t need to worry so much about the 10 days, rather than your 

initial settlement discussion which is envisaged as something that happens right at the beginning of 

the process. I’m trying to think whether that’s technically always true, but I think in practical terms that 

is likely to be true most of the time, because if you don’t have a dispute in existence when the 

employee sits down for the initial settlement discussion, you’ve certainly got a dispute in existence by 
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the time the employee has said, ‘No, but improve your offer,’ and the employer is coming back to 

them. At that stage it seems to me they’re having a normal ‘without prejudice’ discussion. 

An interesting question, though, but I would say that the subsequent offers don’t necessarily have to 

have the same rule. It’s always going to be up to a tribunal if you’re relying on this. The tribunal can 

always do what it thinks is just and equitable. So if they think that this is being used in an oppressive 

way then it’s always possible that they could use that in evidence. 

Would it even be relevant, though, as a piece of evidence? I think by the time you’ve got to your 

second or third offer stage, any evidence that the employee might want of a closed mind or a breach 

of trust and confidence has already happened, hasn’t it? ‘Cause we’re already talking about that first 

discussion. So I think it’s probably just not going to crop up. 

JEYA THIRUCHELVAM: Okay. And going back to the beginning of the conversation, the starting 

conversation, we’re still getting lots of questions about that. So people are asking, ‘Should you clearly 

label the conversation, saying it’s a protected conversation at the outset?’ And that comes from Peter. 

DARREN NEWMAN: Well I don’t think you necessarily do, to be honest. And I think also labelling it – 

remember this is a label created by politicians that we don’t find in the legislation, so in a sense there 

is no such thing. I think if you sit an employee down and say, ‘We’re about to have a protected 

conversation,’ I think most people are going to think, ‘What on earth are you talking about?’ So I’m not 

sure it’s helpful to label it. 

It’s certainly not a legal requirement. So there’s nothing in the legislation, in the rule, that says, ‘In 

order for this evidence to be excluded you must clearly state to the employee that you are excluding 

this evidence from a subsequent unfair dismissal claim.’ I think by and large it’s probably helpful not to 

label it too much, because it makes the whole thing very formal, doesn’t it? It makes it very sort of 

momentous. And I think probably the better way of reaching an agreement with the employee is to 

have a more probing discussion where you’re exploring options and thinking about what to do next, 

rather than sitting them down with a big bang and saying, ‘Right, here’s the deal.’ Again, it sort of 

depends on how much money you’re offering. If you’re offering more than they could possibly get in a 

tribunal it might be perfectly okay to do it that way. 

And remember if you get a settlement, none of this matters. If what happens is the employee ends up 

agreeing, then exactly what you’ve called things and exactly how you’ve initially introduced the 

conversation doesn’t really matter. So to an extent this is about how much you’re offering. Are you 

going all-in and making it absolutely clear that the employee would be ridiculous to turn the settlement 

down? In which case it might be you don’t worry too much about the technicalities of it. 

But if you’re trying to do a quite modest settlement, where there’s a reasonable chance that the 

employee’s going to refuse, then that’s when you’ve got to be a bit more careful, and I think being 

probing and gentle rather than formal is probably the best way. 

JEYA THIRUCHELVAM: How do you deal with confidentiality in those initial conversations? And is 

that something that you do deal with explicitly? 

DARREN NEWMAN: Well you can. Confidentiality isn’t something that’s specifically part of this. And 

remember when we talk about protected conversations we’re making it sound like a bigger thing than 

it is. It’s a rule of evidence for the employment tribunal considering an unfair dismissal claim. There is 

no rule that prevents the employee from going back to colleagues and saying, ‘You’ll never guess 

what’s happened to me. They’ve just offered me money to leave.’ 

Now you can tell the employee to keep that confidential, and if the employee doesn’t then keep it 

confidential that might be a disciplinary process. But that’s not an attractive route to go down, is it? So 

again it’s something where you might want to bring up at the stage at which you’re making a formal 
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offer. It would be best, but that’s not the first conversation, because the conversation is very difficult to 

stamp that with confidentiality. Why shouldn’t the employee tell his or her friends what conversation 

has just happened? You know, they’re dealing with some dramatic new information. What level of 

confidentiality are you really entitled to expect in those circumstances? 

I think once you get into technical negotiations about the deal it’s appropriate to then have rules of 

confidentiality about it, but you make it clear that this is a condition of continuing with the negotiations. 

I’m not sure it’s something that you necessarily raise right at the beginning. 

JEYA THIRUCHELVAM: And Darren, Cassandra and lots of others actually also want to know, ‘Can 

an employee initiate a protected conversation?’ 

DARREN NEWMAN: They can. I’ve talked about it almost exclusively from the point of view of the 

employer, but the way this works it’s any conversation had or any offer made, and that covers both 

sides. So in theory an employee could go to the employer and say, ‘Do you know what? I’ve got this 

performance management programme to go through and I’m prepared to go through the motions, but 

to be honest I don’t really think this is for me. I admit I’m just a bit rubbish at my job. So why don’t you 

give me a settlement?’ It’s perfectly possible in those circumstances that the employer would be 

bound by the rule of evidence that says they can’t point to that conversation later. So if they end up 

dismissing the employee for poor performance they won’t be able to say, ‘Well he came to us and he 

said he was rubbish and he wasn’t going to try very hard.’ If that was genuinely part of an attempt to 

negotiate a settlement and an end to the dispute then I think that would be covered by the protected 

conversation rule. 

I’m not sure how common that’s likely to be. I’m also not sure how useful it would normally be to have 

that evidence. The fact that the employee has gone to the employer and said, ‘Well I’d be prepared to 

leave if you gave me a settlement,’ what evidence does that give the employer that would be useful 

later, that the employer would be disadvantaged if they weren’t able to bring to the tribunal? 

I think realistically tribunals accept that these discussions might take place when people are unhappy 

in their work, and they don’t necessarily attach a great deal of importance to them. So I’m not sure 

we’ll see very much case law on it. 

JEYA THIRUCHELVAM: Thanks Darren. And Sophia and Sarah both want to know, ‘Who’s the best 

person to conduct a termination discussion? Is it the person’s line manager or is it somebody more 

removed or senior? Or is it HR?’ What are your thoughts on that? 

DARREN NEWMAN: I think it’s going to vary a lot with the kind of organisation, isn’t it? I think by and 

large it should be somebody who knows the employee and is able to talk about the issue that they’ve 

got. So in some organisations that might well be an HR person. In some organisations being 

summoned to HR is in itself such a sinister thing to have happen to you that it’s not necessarily 

conducive to reaching an agreement. And again going to a very senior level of management right at 

the start is not necessarily the best way of handling it. 

So I think probably my default position would be that it should be the line manager, assuming they are 

senior enough to be having that sort of conversation with an employee, if that doesn’t seem 

inappropriate. But I think the line manager is usually best placed to say, ‘Well look, we’ve obviously 

got this problem. Here’s one way of resolving it. Would that be something you’d like to look at?’ 

But I’m quite open to the idea that in a particular organisation it might be better coming slightly from 

outside, if someone has been dealing with the process, to say, ‘By the way, while this process is 

going on, if you want to think about any alternatives then that’s something that I’d be prepared to go 

and look at.’ 
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So I think it really depends on the organisational culture as to what they think is going to be the most 

appropriate. 

JEYA THIRUCHELVAM: The next question is from Shane, and he wants to know, ‘Are there any 

employees or categories of employees you would advise to not have protected conversation or a 

‘without prejudice’ discussion with?’ 

DARREN NEWMAN: I don’t think there’d be any categories of employee, per se. Certainly ‘without 

prejudice’ discussions you’re going to be having with anyone you’re in the dispute with. So if you end 

up in an employment dispute, ‘without prejudice’ conversations are going to happen. But in terms of 

an initial, ‘We’d like to think about offering you a settlement,’ the obvious place to be very careful is 

wherever discrimination is involved. So if there is any sort of consideration of discrimination in the air, 

if that’s a subject of a grievance, if that’s the sort of thing that’s been raised in the procedure so far, 

then I think that’s something to be very careful of. I would not, for example, want to enter into a 

deliberate settlement discussion with someone who’s just returned from maternity leave because 

there’s almost certainly going to be the potential for that sort of claim, and it’s going to be admissible 

in evidence. 

But of course remember this is only a question about whether something is admissible in evidence. If 

you’re prepared to have a conversation and accept that everyone can know about the conversation 

you’ve had, that doesn’t necessarily stop you talking about an agreed exit. Tribunals will appreciate 

that sometimes disputes arise and sometimes an agreed settlement is the way forward, and whether 

the ‘without prejudice’ rule applies or not they might not regard it as very significant that a 

conversation like that took place, as long as it didn’t indicate any discriminatory intent, and as long as 

it wasn’t presenting the employee with a fait accompli. 

JEYA THIRUCHELVAM: Thanks Darren. We’ve also had lots of questions on the circumstances in 

which you can have protected conversations. So we have a question from Daniella, saying, ‘What is 

the best way to start a conversation with somebody who’s on long-term sick leave?’ 

DARREN NEWMAN: Well that’s an interesting issue, isn’t it? One of the important things about 

managing someone on long-term sick leave is there needs to be consultation with that person about 

the ongoing sorts of issues. So the question I’d ask is, ‘What mechanism have you got set up for 

keeping that person in the loop and keeping in touch with them? Who is it that's carrying out 

discussions with them?’ So in an ideal world you would still have regular conversations between 

someone on long-term sick and an appropriate contact in HR or management is going to talk about 

what the next steps are, how they’re looking at medical advice, things going on in the workplace that 

the employee needs to be kept in the loop about. So I would say that that is normally the mechanism 

at which you would then say, ‘Well obviously this has been going on for some time now. It looks like 

there’s no resolution to this anytime soon. One option, of course, in this kind of situation is that there’s 

some sort of settlement. Would that be something that you’re thinking of? Is that something you’d like 

us to explore?’ So you could raise it as part of that sort of discussion. 

The thing to be careful about, of course, is that some people are very sensitive about being contacted 

when they’re on long-term sick leave, and in those circumstances it might be that this just isn’t the 

best way of going down that route, because you’re not going to get a successful outcome with them. 

JEYA THIRUCHELVAM: And Darren, Sharon wants to know, ‘How do I deal with the exiting 

employee’s team once the termination discussion has been completed?’ I assume she means there 

also agreed. 

DARREN NEWMAN: So if somebody’s leaving then of course that’s something that needs to be 

discussed and you need to have a way of communicating that, that seems appropriate. You’re going 

to have to accept that there’s going to be gossip in the team that’s being left behind. 
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So the standard way of doing it is an email that goes around saying, ‘So and so is leaving to pursue 

other opportunities and we wish him well in his future career.’ And everyone sort of understands that 

that’s what’s happened. 

One thing that often crops up in these circumstances is an important part of the settlement is how 

other members of the team will be told and what they’ll be told, and that’s where these non-

disparagement clauses become really important. You don’t want somebody to leave on an agreement 

and then have the employer say, ‘Haha! We got rid of that person ‘cause they were so rubbish, so 

everyone stay on their toes.’ You want to make sure that the communication is managed in a 

professional way and that the employee who’s reaching a settlement has some sort of say in that, so 

that you’ve got an agreed way between the two of you of how you’re going to put this to the team. And 

that’s going to be part of, again, how the employer’s going to respond to future reference requests. It’s 

all about, ‘What is the agreed form of words about why this person is leaving?’ How you manage a 

team where they’ve just lost someone in circumstances where frankly they’ll all know that some sort 

of deal was done because everyone’s being very tight-lipped about what happened, well that’s a 

management skill and I’m a lawyer and I don’t have any management skills, so best of luck to anyone 

dealing with that! 

JEYA THIRUCHELVAM: And what do you do when the individual flatly refuses to accept or discuss 

an offer? And that question is from Anne. Is there anything that employers can do in that situation? 

DARREN NEWMAN: You let the process take its course. An employee is not obliged to accept an 

offer under any circumstances. They can sit there and say, ‘I’m not prepared to sign any sort of 

settlement agreement.’ The employer then has to decide what it’s going to do. Is it just going to go 

down the route of you could dismiss and take the hit. You could say, ‘Well you’re dismissed anyway 

and we’ll revisit the issue of settlement when you put your unfair dismissal claim in.’ Or you could 

simply revert to the procedure that you would otherwise have followed, which is to go down the 

capability route or the redundancy route or the disciplinary route – whatever the appropriate sort of 

mechanism is – to deal with that particular individual. 

And what will be key when that happens – and I think it’s a good question to get towards the end of 

the webinar ‘cause it makes the point quite well – what will be key is that the discussion you’ve had 

has not destroyed the relationship, that the discussion you’ve had doesn’t prevent you from picking up 

after a refusal from the employee and saying, ‘Oh, okay then, that’s fine. We’ll just carry on with our 

procedure.’ 

If you’ve had a discussion that basically says, ‘We’re determined to get rid of you. Here’s an offer of 

money,’ very difficult to see how you end up with a fair procedure, even if the conversation itself is not 

admissible in the tribunal. It will manifest itself in other ways that you’re no longer following a fair 

procedure when it comes to the actual dismissal. So far better to make sure that the conversations 

you’ve had have kept options open, have not closed off the possibility of the employee staying, have 

made it clear that you’ll follow a fair procedure, and haven’t destroyed trust and confidence. 

JEYA THIRUCHELVAM: Thanks Darren. We’re just going to squeeze in a couple more questions. So 

one from John, which is, ‘Is commencing a redundancy process at the very first meeting an existing 

dispute?’ 

DARREN NEWMAN: I don’t think so because I don’t think simply having a redundancy is in itself a 

dispute. I think somebody’s got to say, ‘Hang on, that’s unfair,’ and they’re saying, ‘You shouldn’t be 

picking me for redundancy. It’s unfair to select me for redundancy,’ and the employer’s saying, ‘Well 

nevertheless that’s what we’ve done.’ At that stage you’ve got a dispute. But simply telling somebody, 

‘There is a redundancy situation and we’re beginning consultation,’ that’s not a dispute and that’s 

certainly not going to make conversations about that per se covered by the ‘without prejudice’ rule. 
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It might be that there’d be a way of having a conversation that would be a protected conversation, but 

I’m not entirely sure that a normal redundancy would be covered by that. That’s not what’s 

anticipated. 

And of course you don’t really want it to be, if you’re the employer, because you want to demonstrate 

that you’ve followed a fair process here. It doesn’t necessarily help you to have blanks in the meeting 

schedule where you’re saying, ‘Oh, what we said there is inadmissible.’ I don’t think that helps create 

the impression of a fair process. 

JEYA THIRUCHELVAM: Thanks Darren. And our last question. ‘How do you ensure that a protected 

conversation remains protected?’ And that’s from Katie. 

DARREN NEWMAN: Well I think the thing to remember of course is that it’s only protected in an 

unfair dismissal claim. It’s not protected in general terms against anybody knowing about it. The 

easiest way is not to be sued for unfair dismissal, I suppose. The most important thing is to make sure 

that the conversation you have is not a fait accompli, that the employee isn’t put under pressure, that 

it’s an option that’s being discussed, and the employee is free to accept this or not accept it. They’re 

not being told that if they refuse to accept it they’re definitely going to get sacked. I think that’s the 

best way to make sure it’s protected. I think ironically it’s also the best way to ensure that it doesn’t 

matter whether it’s protected or not, because ultimately if a tribunal sees evidence of that sort of 

conversation it’s not something that should lead them to hold it against the employer. 

JEYA THIRUCHELVAM: Thanks very much Darren. Unfortunately that’s all we have time for today so 

we hope you found it useful. We have plenty of resources on XpertHR, including a how to guide on 

how to approach pre-termination negotiations about a settlement agreement, and that was in fact 

written by Darren. 

DARREN NEWMAN: I’d forgotten I’d written that. I’m sure it’s very good! 

JEYA THIRUCHELVAM: So thank you again for joining us today and for your questions. For those 

that we haven’t been able to get to today we may well publish some FAQs on the site. And finally just 

a big thank you to Darren for sharing his valuable insights with us. 

DARREN NEWMAN: Well thanks for having me. I’ve enjoyed it. 

JEYA THIRUCHELVAM: Good. We are recording today’s session and we’ll have the slides, transcript 

and recording available for you shortly. So that brings us to the end of today’s webinar, brought to you 

by XpertHR. Thank you for listening and goodbye for now. 
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