
  

 1 
This podcast was brought to you by XpertHR  
http://www.xperthr.co.uk/audio-and-video/ 

 

 

 
XpertHR Podcast 

Original XpertHR podcast: 19 May 2017 

 

Laura Merrylees: Hello and welcome to this week’s podcast with me, Laura Merrylees. 

The national minimum wage has been with us for nearly twenty years 

now, but it still causes difficulties for employers and judging by some 

of the excuses for not paying workers the national minimum wage, 

which the Government published earlier this year in January, some 

employers are either very confused by the rules or simply unaware or 

unconcerned about the serious consequences of flouting them. Well 

with me here this week to explain some of the basics around the 

national minimum wage, and some of the pitfalls to look out for, is 

Senior Employment Law Editor, Clio Springer. First of all, Clio, most 

workers are entitled to be paid the national minimum wage, aren’t 

they? [0:00:34.7] 

Clio Springer: That’s right, Laura. You mentioned the excuses there that the 

Government published and we covered this on XpertHR at the time 

and some of the excuses given for not paying the national minimum 

wage were really quite bizarre. For example saying the national 

minimum wage doesn’t need to be paid to workers from abroad or to 

workers in their first three months of employment or workers who are 

doing more menial work or even just because they weren’t very good, 

and that’s all complete nonsense, of course. 

Laura Merrylees: Yes and it’s worth noting straight away that we are talking about 

workers, rather than this being limited to employees. [0:01:05.4] 

Clio Springer: Yes. So anyone who undertakes to do or to perform personally any 

work or services for another party and who is not genuinely self-

employed. So it includes casual and zero-hours workers and agency 

and home workers are expressly included. 

Laura Merrylees: But there are some exemptions? [0:01:20.0] 

Clio Springer: Yes, but it’s very limited. So volunteers and some individuals on 

training or work experience schemes, for example. But most workers 

who are no longer of compulsory school age are entitled to the 

national minimum wage. 

Laura Merrylees: Right, so can you just give us a rundown of the rates. [0:01:32.1] 

Clio Springer: Well it went up on 1st April, so for workers aged 25 or over it’s £7.50 

per hour and this is the national living wage. For workers aged at 
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least 21 but under 25 the rate is £7.05 per hour and for workers aged 

at least eighteen but under 21 the rate is £5.60 per hour. 

 For workers aged under 18 who are no longer of compulsory school 

age, but not apprentices, the rate is £4.05 per hour. 

Laura Merrylees: Okay and what about apprentices then? [0:01:54.9] 

Clio Springer: For apprentices aged under nineteen or aged nineteen or over but in 

the first year of their apprenticeship, the rate is £3.50 per hour. 

Laura Merrylees: And, as you say, the rates went up on 1st April, but it used to increase 

in October, didn’t it? [0:02:08.4] 

Clio Springer: Yes. Previously the rates did increase in October and this year they 

increased again in April, so that the date of the annual increase in the 

national living wage and the other rates of the national minimum 

wage are aligned. 

Laura Merrylees: Now you’ve mentioned the national living wage there. This is a fairly 

recent thing, isn’t it? [0:02:24.9] 

Clio Springer: Well it is, although in fact it does seem like longer. This was 

introduced just over a year ago in April 2016. The national living wage 

is effectively the national minimum wage rate for workers aged 25 

plus and it’s a higher rate than that for younger workers, so it’s not to 

be confused with the Living Wage Foundation’s Living Wage based 

on the cost of living. 

Laura Merrylees: So just to remind our listeners, what is the Living Wage Foundation’s 

Living Wage? [0:02:48.6] 

Clio Springer: This is a higher rate of £8.45 per hour and £9.75 per hour for London 

and we have an FAQ with more details of this, but just to flag that this 

is a voluntary rate, not compulsory like the national living wage and 

other rates of the national minimum wage. 

Laura Merrylees: So how can an employer ensure that it is paying the national 

minimum wage? [0:03:07.4] 

Clio Springer: Well, as you might expect, it’s pretty complicated, but in a nutshell 

employers need to work out how much gross pay they’re paying 

someone in a pay reference period and that period is between pay 

dates, which will usually be weekly or monthly, so you work out how 

many hours of work were undertaken in the pay reference period, 

then divide the number of hours worked by the gross pay. I have to 

say that is a very simplistic version of it and the calculation depends 

on the type of contract the worker has. So, for example, is it time 

work, salaried work, output work or unmeasured work? But we do 

have more information about this on XpertHR. 

Laura Merrylees: And what kind of pay is included? So in other words, what can the 

employer use in terms of the payments it makes to workers to offset 

against its national minimum wage obligations? [0:03:52.0] 

Clio Springer: Well only gross money payment and not any benefits in kind, 

although there are special arrangements around accommodation. So 
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employers can’t take into account loans or advances or expense 

payments and overtime and shift premia also have to be taken out. 

Laura Merrylees: And what about tips? [0:04:05.6] 

Clio Springer: Well again employers cannot use tips and service charges to make 

up the national minimum wage and there may be employers who 

have fallen into the trap of doing this. 

Laura Merrylees: And there are real penalties for failing to comply with the national 

minimum wage now, aren’t there? [0:04:17.6] 

Clio Springer: Yes. HM Revenue and Customs enforces the national minimum wage 

and its enforcement budget was substantially increased last year, so 

more national minimum wage complaints can be investigated. And 

there are steep penalties for employers, so 200% now of the 

underpayment, with maximum payments of up to £20,000 for each 

underpaid worker. And these penalties have increased over the last 

couple of years. 

Laura Merrylees: And potential criminal offences? [0:04:40.4] 

Clio Springer: Indeed. Wilful failure to pay is one of a number of criminal national 

minimum wage offences, with potentially unlimited fines and 

employers may be subject to a Labour Market Enforcement Order 

and if they breach this, then this can result in imprisonment. 

Laura Merrylees: And just looking at the reputational consequences, there’s a naming 

and shaming scheme now, isn’t there? [0:04:59.2] 

Clio Springer: Yes. This is also a concern for employers. The Government publishes 

details of employers that have underpaid their workers and employers 

that have been named in the past have been subject to some quite 

embarrassing negative press as a result. 

Laura Merrylees: Okay. So let’s move on to some particularly tricky areas for some 

employers and where some employers may have been caught out in 

the past with the national minimum wage. First of all, travelling time. 

So where a worker has to travel for work employers may be of the 

view that they don’t need to pay their workers the national minimum 

wage for this time. Is that right? [0:05:30.5] 

Clio Springer: Well where it comes to travelling time the national minimum wage 

regulations provide that time spent travelling for the purpose of 

working, so between different assignments, for example, qualifies for 

the national minimum wage. So it’s only travelling between home and 

work that doesn’t qualify. 

Laura Merrylees: On another area, and one that particularly affects the care sector, 

how about when a worker is on-call, so they’re possibly sleeping and 

they’re not actually working, but they’re still not totally free to be doing 

their own thing, does this time qualify for the national minimum wage? 

[0:05:57.7] 

Clio Springer: Well there is often confusion here and there has been quite a lot of 

case law activity for this. Again, the national minimum wage regs do 

provide some direction here for salaried and time workers, so where a 

worker has to be available and is available for the purpose of working 
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at or near the workplace, this time qualifies unless the worker is at 

home or is asleep. So even where the employer provides somewhere 

for the employee to sleep on the premises, which might be the case 

in a care establishment, it’s only the hours where the worker is awake 

and working that qualify for the national minimum wage under the 

regulations. 

Laura Merrylees: And this is different for the Working Time rules, isn’t it? [0:06:30.1] 

Clio Springer: Well that’s right, Laura. The time counts as working time under those 

rules if the worker is on-call and is required to be at the place of work, 

even if they’re asleep in between the times when they’re actually 

working. But for national minimum wage purposes, if the worker is 

asleep, even if they’re on the premises, then according to the 

regulations this time doesn’t qualify for the national minimum wage, 

so there is an inconsistency in the rules there. 

Laura Merrylees: So this issue of sleeping and being on-call has generated quite a lot 

of case law, hasn’t it? [0:06:58.3] 

Clio Springer: That’s right and there have been cases where the person was found 

to be entitled to the national minimum wage, even when they were 

asleep, just because their job required them to be present on-site. So 

this is still an area of some confusion. 

Laura Merrylees: And there’s been another recent case about this, hasn’t there? 

[0:07:11.5] 

Clio Springer: Yes. The EAT recently heard three cases together involving Focus 

Care Agency, the Partington Group and Mencap and it was about 

whether employees who sleep-in to carry out duties when needed are 

entitled to the national minimum wage for the whole shift, or just when 

they’re awake and carrying out duties? 

Laura Merrylees: And what happened there then in that case? [0:07:28.9] 

Clio Springer: The EAT identified that the crucial issue is, is the person who is 

permitted to sleep nevertheless working because they’re actually on 

the premises? The main thing to come out of this case is that each 

case will depend on the facts and a multi-factorial approach is needed 

to establish if a worker qualifies for the national minimum wage for the 

whole shift or just the part where they’re actually carrying out work? 

Laura Merrylees: And you mentioned benefits-in-kind earlier and we discussed that 

employers can’t use these to go towards meeting national minimum 

wage liability. But what about where they are part of a salary sacrifice 

arrangement? Can the employer use them in those circumstances? 

[0:08:02.5] 

Clio Springer: No, they can’t. So even where employees have opted to sacrifice pay 

in exchange for benefits, that pay still has to comply with the national 

minimum wage. So the introduction of the national living wage last 

year is likely to have brought this into focus for a lot of employers, as 

it was a quite a hike in the rate. So some employers that previously 

were able to comply with the national minimum wage quite 

comfortably might have found themselves caught out by the 
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introduction of the higher national living wage rate, because they 

operate a salary sacrifice scheme bringing actual pay levels down. 

Laura Merrylees: And of course we should point out that the type of benefits for which 

there are tax and national insurance benefits under a salary sacrifice 

arrangement is being reduced, so it may become less of an issue for 

employers. [0:08:42.5] 

Clio Springer: Well that’s right, yes. 

Laura Merrylees: Well thanks very much, Clio. We have plenty of resources on the 

national minimum wage on the site, including a how to guide on 

reviewing your organisation’s pay rates against the national minimum 

wage. 

 That brings us to the end of this week’s podcast, which you’ve been 

listening to with me, Laura Merrylees. We’re back again next Friday, 

but until then it’s goodbye from us. 

 


